Notre Dame Law Review
Volume 45 | Issue 4

6-1-1970

Conglomerate Mergers
Gerald Grieman

Follow this and additional works at: http://scholarship.law.nd.edu/ndlr
Part of the Law Commons
Recommended Citation
Gerald Grieman, Conglomerate Mergers, 45 Notre Dame L. Rev. 698 (1970).
Available at: http://scholarship.law.nd.edu/ndlr/vol45/iss4/6

This Note is brought to you for free and open access by NDLScholarship. It has been accepted for inclusion in Notre Dame Law Review by an
authorized administrator of NDLScholarship. For more information, please contact lawdr@nd.edu.

Article 6

CONGLOMERATE MERGERS

I. Introduction
One cannot help but wonder how the 1950 amendment of section seven of
the Clayton Acte would have been worded had the members of Congress been
propelled, time-machine-like, into the year 1970, there to see the results of their
handiwork. What would they have done had they known that in killing one
merger movement they were giving birth to another even more powerful and
farreaching-the conglomerate merger mania.
Some, like Attorney General John Mitchell, view the conglomerates with
alarm, believing that "the future vitality of our free economy may be in danger
because of the increasing threat of economic concentration by corporate mergers. " 2 Others, like G. William Miller, President of Textron, Inc., a modern
conglomerate, see the movement as a boon to competition in that the giants of
industry are finally feeling the prod of fresh and vigorous competition. Questions
Miller:
Why shouldn't Textron be entitled to test them and see if our innovation, our use of capital, our approach to the market, our willingness to
satisfy new human needs can outperform theirs? Why shouldn't we? I feel
strongly that Textron should be free to take on the giants.3
Still others argue that even if there is a threat in such concentration, "Congress
did not prohibit concentration as such. That an acquisition may increase concentration does not in itself spell illegality." 4
Assistant Attorney General Richard McLaren, however, believes that the
pace and scale of mergers "can be ignored only at the risk of serious and irreversible damage to our economy."' As a result, McLaren is "willing to risk losing
some cases to find out" how far the present powers will go in "halting the current
accelerated trend toward concentration by merger and-as I see it-the severe
economic and social dislocations" which accompany it " In testing his theory of
section seven, McLaren has filed suit to block merger plans of three leading
conglomerates: Ling-Temco-Vought (Jones & Laughlin Steel Corp.),' International Telephone & Telegraph (Hartford Fire Insurance Company, Canteen
Corporation, and Grinnell Corporation) , and Northwest Industries (B.F. Goodrich Co.). 9
1
2

-Celler-Kefauver Act of 1950, 15 U.S.C. § 18 (1964).
Address of John N. Mitchell, 6 GA. ST. B.J. 92 (1969).
3 U.S. NEws & WORLD REP., Oct. 28, 1968, at 79.
4 Handler & Robinson, A Decade of Administration of the Celler-Kefauver Antimerger
Act, in 2 M. HOFFMANN & A. WINARD, HOFFMANN'S ANTITRUST LAW AND TECHNIQUES 303,
362 (1963).
5 AMERICA, June 14, 1969, at 683.
6 U.S. NEws & WORLD REP., Mar. 24, 1969, at 87.
7 United States v. Ling-Temco-Vought, Inc., Civil No. 69-438 (W.D. Pa., filed April 14,
1969).
8 United States v. International Tel. & Tel. Corp., Civil No. 69C-924 (N.D. I1. 1968);
United States v. International Tel. & Tel. Corp., Civil No. 13320 (D. Conn., filed Aug. 1,
1969). prelim. inj. denied, 1969 Trade Cas. 1[ 72,943; United States v. International Tel. &
Tel. Corp., Civil No. 13319 (D. Conn., filed Aug. 1, 1969), prelim. inj. denied, 1969 Trade
Cas.
72,943.
9 United States v. Northwest Indus., Inc., Civil No. 69C-1102 (N.D. Ill., filed May 21,
1969), prelim. inj. denied, 1969 Trade Cas. 1 72,853.
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Conglomerate, never an easy word to define, has become even more slippery
now that it is "considered a polysyllabic dirty word."' 0 Today, a company
describes itself as "diversified" or "multi-industry"; it recoils from being labeled
"conglomerate." Since there is even less precision in the new terminology than in
the old, there is no reason to depart from the traditional classifications. A horizontal merger is defined as a combination of two companies that sell the same
product within the same market." A vertical merger occurs when a manufacturer combines with his distributor, customer, or supplier. Any other type of
merger will be called a conglomerate merger.
The broad conglomerate classification may be divided into three subgroups.
In the first type, product extension, a company will merely complete its product
line; the new product is related to, but not identical with the old. The second,
market extension, is a combination of two companies that sell the same product
in different sections of the country. In the pure conglomerate merger, the last
subgroup, there is no connection between the products of the .acquiring and
acquired firns.
The conglomerate company is not a radical innovation in American business;
it is, rather, a concept that has lain dormant since the conglomerates of another
age were formed-General Electric, General Motors, Procter & Gamble. The
new conglomerateers, like Textron's Miller, argue that only a new breed of
equally large companies will be able to increase competition by challenging these
established giants. Miller asks, "Are we going to be permitted to challenge them
in the marketplace? Are we going to be allowed to reach the size we need to
compete with these companies? Are we going to let only the companies that have
become big remain big?"'
Surprisingly, President Nixon's Task Force on Productivity and Competition
(the Stigler Report) supported this viewpoint and failed to back the Justice
Department. In its report, the task force expressed serious doubt "that the Antitrust Division should embark upon an active program of challenging conglomerate
1
enterprises on the basis of nebulous fears about size and economic power."'
Many of the new breed have ventured into farther-flung areas than the old
conglomerateers had dared. "In the modem conglomerate, oil and water do mix.
So do steel and airlines, theaters and tobacco, chemicals and clothes, meat-packing
and insurance."' 4 Charles G. Bludhorn, Chairman of Gulf & Western, the most
active of the new conglomerates, explains the new phenomenon in a homely way:
"If you have all your eggs in one basket, you're stuck with those eggs. But if
you've also got apples and bananas, that's something else."'" Some of the less
venturesome of the new conglomerateers have been more cautious in filling their
baskets. Willard F. Rockwell, Chairman of North American Rockwell is
10 Bus. WEEK, Aug. 2, 1969, at 27.
11 While a market-extension merger could often be classified as a horizontal merger in that
the merger helps in attaining a dominant position with regard to a single product, it will be
included in the conglomerate class for the purpose of this paper.
12 U.S. Naws & WoaL REP., Oct. 28, 1968, at 79.
13 Report of the Task Force on Productivity and Competition, 2 ANTITRUST L. & EcON.
REV., Spring, 1969, at 13, 31 [hereinafter cited as STIGLER REPORT].
14 Trsa, Mar. 7, 1969, at 75.
15 TIME, July 19, 1968, at 64.
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very skeptical of a corporate mixture where you throw together under one
management many different kindg of unrelated businesses--for example, an
insurance company, a manufacturing company, a food processor, a shipyard ....

I think it is basically unhealthy.
Such corporations are headed for trouble in anything other than a
continually rising economy. Just because an executive is good at running a
manufacturing concern doesn't mean he can take over the operations of a
bank or an insurance company. 6
The differing attitudes are reflected in the product mix of the companies of
these two men; North American Rockwell restricts itself to dealings in highly
engineered items such as aircraft, machine too]s, textile machinery, and auto parts,
while Gulf & Western has dabbled in such diverse, unrelated fields as agriculture,
mining, entertainment, real estate, auto parts, and publishing, to name only'a few.
Even the relatively conservative Rockwell does not go far enough to suit
McLaren, who believes there is just too much business going into too few baskets.
The Justice Department argues that
[i]n the last twenty years, an accelerating merger movement in the United
States has substantially increased aggregate concentration and eliminated
the independent existence -of a rising number of very large firms. This
trend has reduced the number of firms likely to enter many of the nation's
concentrated industries, the number of sources of competitive innovation,
and the centers of decision making upon important industrial and commercial matters. To an increasing extent these mergers have involved7 large
firms which rank among the leading firms in concentrated markets.'
The record is, indeed, disturbing. During the last two years conglomerates
have swallowed up Jones & Laughlin Steel, Lorillard, Wilson, United Fruit,
Armour, and the Boston Celtics. Whispers have even been heard about possible
attacks on giants such as A&P, Pan American, and U. S. Steel!"5 McLaren noted
that "[ult was the accelerating trend of these very large mergers---which seemed
to be announced with greater and greater frequency during 1968 and in early
1969-that gave us particular concern."' 9
The post-World War II merger boom, which sparked the 1950 CellerKefauver amendment of section seven of the Clayton Act, ended with the 200
largest companies controlling 48.1 percent of total manufacturing assets in 1948.2"
At the peak of this merger cycle, there were over 400 manufacturing and mining
mergers per year;"' by 1949, merger activity had reached a postwar low. 2 Most
of the mergers of this period were either horizontal or vertical; from 1948 to
16 U.S. Naws & WORLDREP
I ., May 19, 1969, at 71-72.
17 Complaint at 7, United States v. International Tel. & Tel. Corp., Civil No. 13320 (D.
Conn. filed Aug. 1, 1969).
18 TIME, Mar. 7, 1969, at 76.
19 Hearings on Public Policies Toward Conglomerate Mergers Before the Senate Subcomm.
on Antitrust and Monopoly of the Comm. on the Judiciary, 91st Cong., 1st Sess. '(1970)
(testimony of Richard W. McLaren) [hereinafter cited as 1970 Hearings].
20 STUDIES BY THE STAFF OF THE CABINET COMMITTEE ON PRICE STABILITY 79 (1969)
[hereinafter cited as CABINET COMMITTEE STUDIES].
21 Id. at 72.
22 Id.
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1951, conglomerate mergers accounted for only 38.1 percent of all mergers 2
In 1954, the merger boom began anew and still continues today. 4 From
1955 to 1965, the number of mining and manufacturing firms acquired per .year
ranged from 700 to 1000-double the rate of the postwar era; by 1968, the
number reached nearly 3000 mergers per year, nearly seven and one-half times
that of the postwar movement! 5 Further, a charige had been detected in the
types of merger carried out; in 1968, 91 percent of all mergers were of the
conglomerate variety.26 The Cabinet Committee on Price Stability also noted a
change in aggregate concentration:
By 1967, the 100 largest corporations held 47.6 percent, and the 200 largest
corporations held 58.7 percent of the assets of all manufacturing corporations. By 1967 the'100 largest manufacturing corporations held about the
same share of assets held by the 200 largest in 1948.
529 corporations with assets of $100 million or more held
*. . [ihe
27
73 percent .

Harold S. Geneen, President of International Telephone & Telegraph,
argues that these figures are misleading. He contends that 1948 is an improper
base year "because it is one of the lowest points in the cycle of available information.... [I]f one goes back to 1932, one will get a different trend. The concen-

tration in the top 140 companies since 1932 was not different than in 1963 !,,28
Geneen's argument, however, overlooks the point of the statistics, i.e., that the
current merger boom is causing a great increase in the amount of aggregate con-

centration; 1948 is an appropriate starting point precisely because it shows the
effect of the boom unmodified by a decline that may have occurred from 1932 to
1948.
Former Assistant Attorney General Donald Turner has also refused to
become alarmed at the rising tide of concentration because "[a]lmost any way
that one defines 'small business,' their absolute number has risen steadily and
substantially over the years, and the relative number of small firms to large ones
appears to have remained remarkably stable." 2" Turner, however, overlooks one
23 Address of John N. Mitchell, supra note 2, at 94.
24 With the bringing of the antitrust suits in the conglomerate cases cited above, merger

activity slowed somewhat. For 1969, the total dipped slightly for the first time in six years.
In 1969, for example, there were 160 mergers involving companies with combined assets of
$10 million, compared to 201 in 1968. U.S. Naws & WORLD REP., Feb. 23, 1970, at 74.
While the number of very large mergers has declined somewhat, McLaren points out that
"merger activity generally continues at near-record levels." 1970 Hearings. James Nicholson
points out that, even with the slight slowdown, 1969 was still "the year of the greatest merger
activity in history." Id. He also notes the timing of the activity:
Acquisitions of companies of over $10 million of assets were higher during the first
quarter of calendar 1969 than the 'corresponding quarter of 1968, declined slightly
relative to 1968, during the second and third quarters of 1969, then increased again
during the fourth quarter. Id. (emphasis added).
The boom, then, has clearly not ended. 25 CABINET COMMITTEE STUDIES 71. The Cabinet Committee predicted 2300 mergers
for 1968 based on eleven months. Willard F. Mueller, FTC economist, set the figure at 2930.
U.S. NEws & WORLD REP., Mar. 24, 1969, at 86.
26 Address of John N. Mitchell, supra note 2, at 94.
27

CABINET COMMITTEE STUDIEs 45.

28 Geneen, A Businessman's View, 25 Bus. 'LAW. 559, 564 (1970):'
29 Turner, Conglomerate Mergers and Section 7 of the Clayton Act, 78 HARv. L. REv.
1313, 1327 (1965).
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very basic fact: a twelve-year-old's lemonade stand can hardly offer the type of
competition that will worry the executives of Sunkist. The Cabinet Committee,
however, pointed out that "[a]lthough about 250,000 proprietorships and partnerships are engaged in some form of manufacturing, their assets are less than 2
percent of the assets of manufacturing corporations.""0 With a rise in the
absolute number of small businesses, their relative market position has grown still
worse, as an increasing number of companies must share a decreasing percentage
of the total business.
It is further revealing to look at the size of the acquired firms. Caspar W.
Weinberger, Chairman of the FTC, points out that it is "the viable medium tier
[of companies]-which we would expect to grow in the normal way and thereafter present a real competitive challenge to the top companies." 1 As a result,
even the truly large companies are no longer safe: "[f]rom 1948 to 1966, only five
firms with assets of over $250 million were acquired; in 1967 alone, six such
firms disappeared via acquisitions; and in 1968, the number rose to 12. "2 One
firm (Hartford Fire Insurance Company) had assets of nearly $2 billion,3 while
another (Jones & Laughlin Steel) topped $1 billion. Smaller firms with assets
of more than $25 million fared even worse: "At the beginning of 1968, theie
were about 1,300 firms with assets of over $25 million. Had it not been for
acquisitions during the past decade, these firms would now number well over
1,900. ' 35
It was the firms with $10-25 million in assets, however, that fared the
worst. The Cabinet Committee found that
the 593 acquired companies [acquired between 1948 and 1967] with assets
between $10 million and $25 million at time of acquisition were equal to
52 percent of the total number and 50 percent of the total assets of all
companies of this size operating in 1967.36
When dealing in long-range figures, it is important to note, the figures represent
a minimum estimate of the total effect on market distribution, since merger
figures measure only immediate impact; the figures are not adjusted to show how
the company would have grown had the acquisition not taken place.
The Cabinet Committee concluded that companies with assets in excess of
$10 million were greatly affected by the merger wave and that "[h]ad these
companies not been acquired, had they continued as independent businesses, there
would have been at least 40 percent more companies with assets of $10 million
or more operating in 1967.""s
CABINET COMMITTEE STUDIES 45.
31 1970 Hearings (testimony of Caspar W. Weinberger).
32 Address of John N. Mitchell, supra note 2, at 93.
33 STAFF OF FEDERAL TRADE COMMISSION, ECONOMIC REPORT ON CORPORATE MERGERS,
in Hearings on Economic Concentration Before the Senate Subcomm. on Antitrust and Monopoly of the Comm. on the judiciary, 91st Cong., 1st Sess., pt. 8A, at 542 (1969) [hereinafter
cited as FTC REPORT].
34 Id. at 517.
35 Address of John N. Mitchell, supra note 2, at 92.
36 CABINET COMMITTEE STUDIES 75.
37 Id. An unknown, though perhaps large, number of companies would have entered the
$10 million class by 1967 had they not been acquired. Very few of these companies were failing
concerns which would have declined had the merger not occurred. Id.

30

[Vol. 45:698]

NOTES

The figures for 1968 show the movement accelerating even faster. In that
year, 192 large firms with total assets of $12.6 billion," and individual "assets of
10 million dollars or more, were gobbled up by other large firms. This means
that in one year, about 8 percent of all manufacturers of this size surrendered
their independence through the merger process."3 9 Nearly 40 percent of these
large firms were acquired by firms ranking in the top 200.40
Perhaps the most important effect of the current merger movement is the
tremendous reduction in the number of medium-sized firms in the economy. The
individual proprietorships and partnerships are not real threats to the giants; the
"actual or potential rivals of the top 200 companies come from a relatively small
group of medium sized firms with assets between about $25 million and $250
million. At the end of 1967, the 1,048 companies of this size accounted for about
17 percent of all manufacturing assets."41 It is precisely these companies, however,
that are being swallowed up by the giant firms. In 1959, there were 883 firms
with assets of more than $25 million.42 When projected at the rate of growth of
the previous twenty-year period, the figure would grow to 1,970 by 1968.,1
Instead, the total number of firms reached only 1,320; mergers accounted for
most of the difference.4 Although an increase of 200 was projected for 1967,
the number remained virtually static due to the merger drain.45
Not only are the top firms rapidly devouring their smaller competition, but
they also
increasingly occupy positions of leadership in their industries.... [1]n 1958,
29 companies [of the top 100 manufacturing firms] were among the 4 leaders
m 4 or more industries; by 1963 there were 48 such companies. On the
other hand, in 1958 five companies were leaders in no industries and 18 were
among the leaders in only one industry. By 1963, there were no companies
that were not among the leaders in at least one industry and only seven
companies were leaders in only one industry.46
It is evident, then, that along with the increase in aggregate concentration the
top firms have also greatly expanded their power base.
Furthermore, many of the large, diversified firms have become
"partially
integrated through a vast network of jointly owned subsidiary companies." 47
These interlocking directorates have further prejudiced the decision-making
process. The process is further muddled when banking trust departments or bank
conglomerates enter the picture.
It is, then, understandable why the Department of Justice is concerned
about these "nationwide marketing, managerial and financial structures whose
38 U.S. Naws & WoRLD REP., Mar. 24, 1969, at 86.
39 U.S. Naws & WoR. REP., Feb. 24-, 1969, at 86.
40 Address of John N. Mitchell, supra note 2, at 93. This amounted to 74 of the 192 firms
acquired.
41 CABINET COMMITTEE STu, is 80.
42 Id.
43 Id.
44 Id.
45 Id. at 81.
46 Id. at 49.
47 Id. at 82.
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enormous physical and psychological resources pose substantial barriers to smaller
firms wishing to participate in a competitive market."4"
Other questions, however, remain. Does public policy demand such mergers;
is their utility so great that their benefits outweigh any accompanying harm?
Does section seven as traditionally understood prohibit such mergers? Can
section seven also be interpreted to forbid mergers that greatly increase aggregate concentration?
Since these questions will be examined in the context of the recent antitrust
suits brought by the Department of Justice, it is appropriate that the companies
involved be examined more closely.
II. The Parties
As stated previously, there is no archetype conglomerate. A firm may, like
North American Rockwell, remain within one general area; it may also, like
Gulf & Western, branch into highly divergent, unrelated fields.
Management structure also varies widely among the new conglomerates.
One may operate on the order of a confederation, with each of the component
firms exercising a great deal of sovereignty, while another may choose to have a
central management directly controlling the day-to-day operations of every
component firm. ITT President Geneen sees the difference as
[w]hether they provide within the parent company a broad group of central management skills, applicable not only to the overall corporate areas
such as financing, legal,49 and stockholder relations, but also to the operating
areas of the company.
Another major difference ambng the new conglomerates is the manner in
which new firms are acquired. While many takeovers are accomplished by peaceful negotiations between all parties involved, others are effected by hostile tenders
or raids that leave the target company a broken hulk. McLaren tells of an
executive of a conglomerate-swallowed company: "Wrote the executive to a
friend: 'You ask me what it's like to work for a conglomerate? Well, it's just
like being a mushroom. First, they keep you in the dark for months. Then they
throw dung all over you. Then they can you.' ,0
Although all three firms in the Justice Department suits are all multiindustry firms, they otherwise run the gamut of differences. Because of these
variations, the cases should eventually establish guidelines for all conglomerate
mergers.
A. Ling-Temco-Vought
In April, 1969, for the fourth time in ten years, the Justice Department
decided to file suit to block a merger involving Dallas-based conglomerate IingTemco-Vought. 5" This time, the object was to order LTV to divest itself of its
48
49

Address of John N. Mitchell, supra note 2, at 93.
Geneen, supra note 28, at 561.

50 TiME, May 23, 1969, at 100.
51 United States v. Ling-Temco Electronics, Inc., 1961 Trade Cas.
78,621 (N.D. Tex.
1961); United States v. Wilson Sporting Goods Co., 288 F. Supp. 543 (N.D. Ill. 1968);
United States v. Ling-Temco-Vought, Inc., Civil No. 69-438 (W.D. Pa., filed April 14, 1969).
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eighty-one percent interest in mammoth Jones & Laughlin Steel Corporation,
the nation's sixth largest steelmaker. The move caiight LTV by surprise since
Donald Turner, former Assistant Attorney General, had geemed to indicate that
the Department of Justice would have no objection to the merger.52 James Ling,
LTV's Chairman of the Board and Chief Executive Officer, angrily denounced
the.suit as "tainted and suspect."53,
In thirteen years, Ling's machinations have transformed his tiny electrical
contracting firm into a multi-billion-dollar confederationi-style conglomerate that
ranks as the twenty-second largest industrial company" in the nation. 4 Under
Ling's theory of conglomerate business, the subsidiaries, although tied to the
parent company, exercise a great deal of autonomy. Each company is responsible for its own operations; Ling says: "When'the subsidiaries are paying
for their own services rather than the parent, they are more likely to think twice
about spending money." 55 Accordingly, LTV's corporate staff was recently
trimmed by 35 percent, from 318 to 2055 Ling still, however, refuses to call
LTV a holding company, insisting that it is merely decentralized; the "control
emphasis [is] at the subsidiary directorate and executive committee levels, with
several parent executives keeping close watch as professional directors."5s
In 1961, with the merger of Ling-Temco, a small electronics and subcontracting firm, and Charice Vought; a small.military aricraft manufacturer, LTV
began its climb to the top. In August, 1961; the Justice Department filed suit
to block the merger of the"two relatively srhall companies," but LTV won the
"unbelievable lawsuit" within four months of the initial filing date. 9 At this
time, LTV was relatively specialized, with 90 percent of its sales being made
to the government.6" After suffering severe contract cancellations, Ling vowed
"that our company never again would be dependent on one product, one technology, or one customer."'"
In 1964, Washington urged defense contractors to diversify; LTV responded by acquiring the Okonite Corporation, a wire and cable producer, from
the Kennecott Copper Corporation, which was disposing of it due to previous
antitrust problems. Again the merger was challefiged, but the courts refused
to restrain it.
In 1967, LTV took a major step in its diversification program by purchasing
Wilson & Co. In line with its "Project Redeployment" policy, 2 LTV split Wilson
into three separate publicly owned companies - Wilson Sporting Goods Company (which it sold in mid-1969 to PepsiCo Inc.), Wilson Pharmaceutical &
Suit was also brought in 1965 to block LTIfs acquisition of Okonite Corporation. Ling, The
Conglomerate and Antitrust, 25 Bus. LAw. 571, 574 (1970).
52 Ling, supra note 51, at 576.
53 Id.
54 1970 Hearings (testimony of Dr. John M. Blair).
55 Bus. WEEK, Aug. 23, 1969, at 27.
56 Id.
57 Id.
58 United States v. Ling-Temco Electronics, Inc., 1961 Trade Cas. 1178,621 (N.D. Tex.

1961).

59 115 CONG. REc. E7071 (daily ed. Sept. 3, 1969).
60 Ling, supra note 51, at 571.
61 Id.
62 "Project Redeployment" is a process whereby LTV operating divisions, upon attaining
a certain size, are spun off into publicly owned LTV satellites.
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Chemical Corporation, and Wilson & Co. (now further redeployed), which retained only the meat and food-processing divisions.6" By the end of 1968, the
Wilson trio showed sales of over $1 billion, with profits in excess of $17.5 million, representing respective increases of 30 percent and 95 percent over comparable figures for 1965." Flushed with triumph, LTV rapidly acquired Greatamerica, essentially Braniff Airways and National Car Rental (which it later
sold in mid-1969), and prepared the friendly assault on sluggish, troubled Jones
& Laughlin. 5 In bringing about the largest conglomerate merger in history, 6
Ling demonstrated the financial wizardry that had propelled LTV to the top;
his triumph, however, was short-lived. With the coming of the antitrust suit,
Ling found himself with nearly half his assets (about $400 million) tied up in a
sagging company that he was forbidden by court order to manage. 7 For the
first half of 1969, LTV was faced with a net loss of $679,000, compared to
$19.2 million earned a year earlier.'8 By the end of the year, operating profits
showed a 90 percent drop and a net loss of $8.3 million after the deduction of
an extraordinary charge. 9
Faced with this unhappy picture, Ling had three alternatives: (1) divest
his interest in J&L, which one observer had referred to as "an albatross weighing
down the previously fast-moving Dallas conglomerate";
(2) ride out a suit
that might last from three to five years while continuing to pay an effective
interest rate of eleven percent on the money borrowed to finance the J&L
acquisition,' an investment in which it could play no managerial role; or (3)
settle out of court. Ling chose the settlement and on March 10, 1970, tentatively
agreed to a consent decree that ordered what Attorney General Mitchell called
"the most substantial corporate divestiture of any antitrust decree in recent
7
years. 2
The decree calls for a divestiture of LTV's interest in Braniff and Okonite,
forbids LTV from acquiring any company with assets of $100 million or more
for the next ten years, and orders extensive procedures designed to rid LTV of
any vestige of reciprocal trading. While Ling sees the restrictions as "somewhat
restrictive," he also finds "considerable latitude in terms of possible future opportunities where acquisitions are feasible and otherwise indicated for the company's diversified growth."'" One observer saw the consent decree as a coup
63 The already redeployed Wilson & Co. is now the subject of a second redeployment
program. In September, 1969, Ling announced a plan to reorganize Wilson into a parent and
five subsidiary companies, with four of the five subsidiaries offering stock to the public. Bus.
WnEs, Sept. 13, 1969, at 51.
64 Ling, supra note 51, at 573. The validity of these figures as indicators of the company's
true financial position has been questioned. See Briloff, Accounting Practices and the Merger
Movement, 45 NOTE DAME. LAWYER 604 (1970).
65 While J&L management did not publicly support the merger (had they advised the
stockholders to accept the offer, they might have been subject to a lawsuit if the stock rose
above the exchange price of $62.50 per share), all tendered their securities in the first go-round.
FORTUNE, Sept., 1969, at 136.
66 TiME, Apr. 4, 1969, at 89. It will, however, be topped by the ITT-Harfford merger.
67 FORTUNE, Sept., 1969 at 136.
68 Bus. WEEK, Aug. 23, 1969, at 27.
69 The Wall Street Journal, Feb. 19, 1970, at 4, col. 3.
70 The Wall Street Journal, Jan. 5, 1970, at 1, col. 6.
71 The Wall Street Journal, Mar. 9, 1970, at 28, col. 2.
72 Id. col. 1.
73 Id.
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for LTV: "Ling-Temco will have solved a lawsuit, be well on its way to curing
its financial ills and still have up to 95 percent of its earnings power left after
getting rid of some problem companies."7 4 Now, with the preliminary injunction

dissolved, Ling is free to tackle the dismal situation at J&L; the task will not
be an easy one.

B. Northwest Industries
The attempted takeover of the B. F. Goodrich Company by Northwest
Industries, Inc., was hardly as amicable as the LTV-J&L merger. Goodrich's
tactics, especially an outlandish bank credit agreement, were so extreme that Judge
Hubert L. Will, in shocked disbelief, likened the agreement to a "Herman
Goering cyanide pill under which it threatened to commit financial suicide in
the event that this transaction is consummated. It's a shocking document. It's
the worst indictment of Goodrich management of anything in the record in this
75
case."
Ben Heineman, President of Northwest Industries, had been famed as the
wonder boy who took over the dying Chicago & Northwestern Railway in 1956
and not only made the commuter trains run at a profit but, more miraculously,

on time.
He enlarged the railroad operations by acquiring the Milwaukee Road, a
combination that gave the Northwest Lines the "largest railroad in miles of
track operated and the sixth largest railroad in gross total operating revenues.""z
In 1967, he formed a holding company called Northwest Industries, Inc., and
soon acquired Philadelphia & Reading Corp., an early conglomerate built on an
old anthracite business, which owned such diverse companies as Lone Star Steel,
Fruit of the Loom, Inc., and Universal Manufacturing Corporation. Its products
ranged from boots and underwear to insulated wire and fluorescent ballasts.
Subsidiaries Velsicol Chemical Corporation and Michigan Chemical Corporation further diversified his holdings. Sales rose impressively, from $260 million
in 1965 to $701 million in 1968V
To the ambitious Heineman, Goodrich looked like a perfect complement to
his empire; its product mix would fit in well with Northwest's present blend,
but, more important, conservative management had netted Goodrich only 3.9
percent on $1.1 billion in sales, the lowest profit margin among the Big Four.7"
Furthermore, shares were widely scattered and relatively cheap, a perfect set-up
for a raid.
Goodrich, unwilling to lose its independence, fought back viciously, waging
an all-out fight against the raider.7 ' It immediately bought Gulf Oil's one-half
74
75

Id. col. 3.
FORTUNE,

July, 1969, at 189.

76 Brief in Support of Plaintiff's Motion for Preliminary Injunction at 14, United States v.
Northwest Indus., Inc., Civil No. 690-1102 (N.D. Ill., filed May 21, 1969), prelim, inj. denied,
1969 Trade Cas.
72,853 '(N.D. Il. 1969). The new Burlington Northern will operate
24,398 miles of track. Chicago Sun-Times, Mar. 3, 1970, at 20.
77 TimE, May 23, 1969,'at 98.
78 Id. Of the other members of the Big Four, Goodyear has a 5.1 percent return, Uniroyal
4 percent, and Firestone 6 percent.
79 For a general discussion of Goodrich's maneuvers see FORTUNE, July. 1969, at 110;
FoRmEs, Apr. 15, 1969, at 46.
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interest in Goodrich-Gulf, a money losing joint venture; this put 5 percent of
Goodrich stock in friendly hands. Six weeks later, in a frantic attempt to involve
the Interstate Commerce Commission, Goodrich acquired Motor Freight Corp.,
a trucking firm that closely duplicated the route of the Chicago & Northwestern.
When Northwest's stock began to dip, Goodrich notified its stockholders by letter
and newspaper ads. It staggered the terms of its directors so that Northwest
could not get immediate control even if the tender succeeded. The Ohio Attorney General barred Northwest from offering the stock deal anywhere in Ohio,
the home state of the firm. When the government announced its antitrust objections to the merger, Heineman sneered: "There are a lot of frightened, stodgy
companies with frightened, stodgy managements. Conservative businessmen are
running to the Government saying, 'Save me, save me,' and very often it is at
the expense of stockholders.""0
With stock values plummeting, earnings for the first six months of 1969
down to $1,502,000 from $32,934,000 in 1968,"' and a court battle over the
antitrust aspects of the proposed Goodrich takeover, Heineman doggedly pushes
on.
C. International Telephone & Telegraph
Unlike LTV, which began as a miniscule electrical company, and Northwest
Industries, which grew out of a dying railroad, International Telephone &
Telegraph Corporation was already a very large company before it began its
program of conglomerate acquisitions. ITT is a "vast international organization,
which 'is constantly at work around the clock - in 67 nations on 6 continents,' in activities extending 'from the Arctic to the Antarctic and quite literally
from the bottom of the sea to the moon.' ,,2
ITT also differs in its managerial system; it "operates on the basis of a
coherent operating company with a substantial central operating management,"
having "2,000 industrial and operational specialists in [its] central management
group."8 3 Like LTV, ITT's mergers have been friendly; Geneen proudly boasts:
"We have not had to make hostile tenders, and we have had no disagreements
on values by the Boards and the stockholders of such companies." 4
Since ITT began its diversification program in 1960, it has been the third
most acquisitive firm in the nation in terms of aggregate assets acquired, purchasing forty-seven compaies with aggregate assets of almost $1.5 billion.85
ITT followed a pattern similar to that of LTV, expanding first by acquiring
companies technologically related to its field, telecommunications, and only
later expanding into unrelated fields. By 1968, ITT owned such diverse companies as Sheraton Corp. of America, an international hotel system, Aetna
Finance Co., Continental Baking Co., the nation's largest bread and cake baking
company, Levitt & Sons, Inc., the leader in residential construction, and Avis
80 TIME, May 23, 1969, at 100.
81 NEwSWFE, Aug. 25, 1969, at 58.
82
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FTC REPORT 523 citing 1968 ITT Annual Report 7.

Geneen, supra note 28, at 561.
Id. at 563.
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Car Rental. With assets of $4 billion, ITT ranked fifteenth among U.S. manufacturers and was among the top twenty industrials worldwide.8 8
In 1969, ITT acquired Hartford Fire Insurance Co., Grinnell Corporation,
and Canteen Corporation (vending food services), companies with total assets
of $2 billion;" this was more than enough to vault past Gulf & Western and

LTV, which had previously ranked first and second"' in total acquisitions. If the
three 1969 acquisitions survive the Department of Justice's suits, ITT will probably rank about seventh among U.S. industrials."9
III. The Causes and Results of Mergers
Any firm, upon deciding to expand its operations, must choose between
two paths to that goal: it may expand internally by enlarging its present plant
or by constructing a new one, or it may acquire another firm that is already
active in the particular field. Economist Samuel Reid points out that mergers
claim a large share of the total funds spent in expansion. "Merger expenditures
by manufacturing firms during 1967 amounted to about twelve billion dollars...
ov¢er forty-three billion dollars of merger activity was recorded during 1968.""8o
In this era of the free-wheeling conglomerateer, it has been said that a
merger's
potential rewards to management are great, and it is fairly predictable
that those who do not rise to the challenge will be shouldered aside by the
enterprisers who will. Indeed, large corporations are driven into "defensive" mergers to avoid take-over by others.91
It is, therefore, necessary to examine why there seems to be a need for bigness
and why the merger has become such a popular method of attaining it.
A. Efficiency
In the early days of the new, conglomerates, acquisitions were often made
in the company's general area of expertise where it would "have at least some
degree of familiarity, and'where ecoomies and efficiencies from assimilation are
At least possible."9 2 In the last ten years, however, the large conglomerates have
increasingly delved into hiew, and unfamiliar areas, in making their acquisitions.
Examining this type of merger, economist John Blaii says that "[o]f *all types
have the least claim! to promoting
of merger activity conglomerate ' acquisitions
efficiency in the economic sense. "' Unlike horizontal acquisitions, they provide
no'opportunity for pooling skills or knowledge gained in~ other operations arid
86 Id. at 527.
87 Id. at 523.

88 Id. at 260.
89

Id. at,527.

90 Reid, Mergers and the Economist, 14 ANTITRUSTBULL. 371 (1969).

91 Plaintiff's Answer to Comments of Defendant Northwest Indus., Inc., on Plaintiff's
Response to Pretrial Order No. 1, at 17. United States v. Northwest Indus.; Inc., Civil, No.
69C-1102 (N.D. Ill., filed May 21, 1969); prelim. inj.,denied;:1969 Trade Cas. f 72,853.
92 Turner, supra note 29, at 1315.

93 Blair, The Conglomerate Merger in Econom'ics and Law, 46 GEo.,L.J. 672, 679 (1958).
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do not allow consolidation of operations by the closing down of less efficient
plants. Unlike vertical acquisitions, they do not help to provide an orderly
arrangement of the successive stages of the production-distribution process.
Geneen, however, argues that even in unrelated fields, "we can improve
their efficiencies to make our valuation worthwhile to both sets of shareholders." 94
This will happen, he says, because mergers will result in economies in nearly
every area of operation - management, distribution, production, and research.
Each of these operations will have an optimum point at which it operates most
efficiently; usually, the various optima will not converge at a single point. If
things can be marketed faster than they can be produced, the excess capacity
must be channeled elsewhere. In order to realize the potential saving represented
by the excess capacity, a firm will continue to diversify until it can bring its
various optima into equilibrium. It has been said that this "never-ending quest
to utilize excess capacity and achieve economies may in itself induce growth."95
Any unused equipment or ability offers an opportunity for saving, which, if used,
would be a true economy of scale, i.e., one to the public economy as well as
to the private firm.
It has also been urged that a larger firm can achieve economies of scale in
regard to financing because of increased access to the money market. While it
is true that "[o]ften the very fact that the large firm is diversified, or is diversifying, will contribute heavily to reducing the risk,"" it is questionable whether the
risk is the main reason for the preferential loan, especially during times of tight
money. Here, there is no excess capacity in the parent company that could be
utilized. To the extent that capital is extended merely to gain favor with the
parent company, no real saving exists in the public economy, although it may
operate as a private benefit to the subsidiary and parent companies.
A similar situation arises in advertising or promotional expense. Here again,
"[t]o the extent that quantity discounts reflect cost savings to the advertising
media, the large firm's advantage is a true economy of scale, and is both a private
and a social economy because it reduces the resources necessary to obtain any
given promotional result." 9 As with capital costs, however, it is questionable
how much represents merely a bulk discount to a large customer. Advertising
discounts are more of a threat to a potential entrant than differences in capital
costs, assuming a differentiable product. Disadvantage in the capital market is
rarely substantial enough to prevent entry;98 a firm with a product that can be
differentiated, however, given sufficient conglomerate market power, will "tend
to heighten the preferences of buyers for the product of the acquired firm, as
well as to create for the acquired firm a more dominant position in its channels of
distribution."9 9 When this barrier to entry is present, a particular firm, when
backed by the market power of a conglomerate, may help to reduce the barriers
94 Geneen, supra note 28, at 563.
95 J. NARVER, CONGLOMERATE MERGERS AND MARKET COMPETITION 64 (1967).
96 Turner, supra note 29, at 1338.
97 Id. at 1332.
98 Id. at 1338.
99 J. NARVER, supra note 95, at 128. Narver defines conglomerate market power as "the
ability of a conglomerate firm at its discretion to shift marketing emphasis and resources among
its markets and activities." Id. at 105.
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enough to allow for its own entry; but this will, at most, cause a switch and not
a breakdown of the barriers.
Narver argues that if the acquired firm "is

relatively large in a market with an already moderate-to-high level of productdifferentiation barriers, it is probable that the merger will increase these barriers

and, therefore, will tend to lessen competition."'' The barriers are increased
because "[p]romotional economies seem likely, as has been noted, to lead to
more intensive, even if less expensive, promotional efforts than before," thus
raising "the total 'starting-up' investment in promotional expense that a newcomer must make in order to break down entrenched consumer preferences for
existing brands."'0 2
Advertising economies of scale, then, are normally private economies and,
if anything, often have a harmful effect on the economy and on competition.
Economies in capital, while also representing chiefly a private saving, can be considered more neutral, as their harmful effects are less serious. It is only in operational areas that economies that are at once public and private can occur. To the
extent that these economies do occur, they foster economic growth and should
be encouraged.
It is, however, questionable whether these economies will be more likely
once the conglomerate has taken over operation of the small business. The
Federal Trade Commission argues that
considerable uncertainty remains over the nature of efficiency gains to be
derived from conglomeration. Analysts generally agree that common ownership is unlikely to yield significant production or marketing economies
03
when the production processes used and the markets served are diverse.
Litton Industries has suggested that there are savings due to improvement in
management technique; "the traditional concepts of management" exemplified
by "the top-heavy bureaucratic institutions of early corporate firms" are being
rejected.'0" But as the stars of the glamorous conglomerates of the recent past,
like Martin-Marietta, "Automatic" Sprinkler Corp., and General Dynamics,
become slightly tarnished, problems of managerial control and communications
are usually cited as causes.0 5 Fortune described the management of the merged
Olin-Mathieson as a "loose confederation of tribal chieftains."'0 0 A verdict is
not yet possible as to the long-range success of the new managerial techniques,
but as Willard F. Rockwell warns:
Sooner or later, after all the crazy speculation, after all the manipulations, those acquisitions must be operated profitably. And it isn't easy to find
the management. Conglomerates must cope with the problems of maturity
the inevitable day when the pace of expansion slackens. Then, without
the continuous growth-through-merger that has too often been the base
of their Wall Street appeal, the conglomerates will become indistinguishable
100 Id. at 134.

101 Id. at 129.
102
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from such traditional multi-industry companies as General. Electric. Only
then will come the real test of whether they can survive and prosper. The
conglomerates may indeed already
be the corporate archetype of the
1
future. They have yet to prove it. .7
Technological advantages may also turn into a mirage on closer inspection.
Since a large firm has the most to gain from improvements in the production
process or in the product itself, it is argued, it will have the incentive to develop
the new methods; in markets of high concentration, where price competition is
limited, improved products may be the only real method of increasing profits.
The Cabinet Committee points out, however, that inventive zeal is often tempered by the realization that "the introduction of new concepts [and] modifica10 8
tions of the existing, expensive production facilities are costly and risky."'
A survey of sixty-one various inventions found that less than half had been
developed by inventors financed by or associated with business firms.'0 9 Of the
twenty-five most important products and processes of Du Pont, fifteen were discovered outside its laboratories." 0 These studies indicate that while large companies may spend large amounts in acquiring rights to new products or processes,
they "allocate a significantly smaller propbrtion of total revenue to research than
their smaller rivals, indicating, perhaps, that once a certain scale" is reached,
there is no incentive to expand it." It can also be argued that the percentage of
income allocated declines because of increased efficiency; there is, however,
strong enough evidence to cast doubt on the reliability of the very large firms as
a source of technological innovation." '
The speed with which a new process (or a new product) will be incorporated into present production lines is dependent on three variables: (1) the
degree of superiority that the new process offers, (2) the ease with which it can
be merged into the present structure, and (3) the degree of risk that the introduction entails. Using these indicia, it is more probable that the relatively
small firm, or even a new entrant, will first introduce a new process. This
paradox is so because the initial investment required is smaller. It could also
be argued, however, that the resulting savings would be greater and therefore
more tempting to the larger firm. Closely allied to this is the risk, undoubtedly
greater for the large company unless the process is introduced on a limited basis;
in such a case, one of the arguments for the multiplant firm is destroyed. It is
also argued, however, that the multiplant firm can test various processes in different plants and then select the superior process.
Nonetheless, the new firm remains the most likely to implement new processes, as it will suffer no loss on replaced machinery, will not have to worry about
merging it into the present production line, and will probably be willing to take
more of a risk to break into the business.
107 TIME, Mar. 7, 1969, at 80.
108 CABINET COMMITTEE STUDIES 64.
109 Id. at 66. The inventions included such varied and important items as the ball point
pen, cellophane, television, xerography, the polaroid camera, and the automatic transmission.
110 Id.
111 Id. at 67.
112 See Knox, Workable Competitive and Public Policy, I ANTITRUST L. & ECON. REV.,
Spring, 1968, at 41, 69.
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It is also questionable, as indicated above, whether the traditional theories
of multiplant economie are still valid - if they ever were. As long ago as 1941,
Dr. Frank Fetter questioned their validity:
It is apparent that the "economy of large production" in this sense
is essentially a phenomenon of the single unit plant rather than of plural
unit plants. It is a matter of interral arrangements and economies within
a single plant. It is technical or technological, not financial or commercial; that is, it is the sum of various economies of time, materials, and
wear and tear of machinery combined with labor used in a continuous
process on one product as compared with a more or less discontinuous
process with change of product and patterns.... It will be observed that
combination by means of special holding companies or by ownership of
stock in other corporations gives unity to the ownership, but not to the
productive processes of the subsidiary companies. The physical plants and
equipment remain largely under decentarlized [sic] management; they still
produce singly, while the officers of the controlling corporations are concerned almost wholly with financial and general organization and com-

mercial matters. .

.

. Simple as is the distinction, when formally set forth,

between a large single plant with its economy of mass production and a
big business in the sense of the combined ownership of plural units, it is
constantly ignored, either innocently or intentionally, with resulting great
confusion of thought ....

It is often implied and sometimes explicitly de-

clared with an appearance of seriousness that any limitation of the size
of corporations means a return to the hand tools and the small neighborhood shops of the Middle Ages. The exaggerations and error of such
a statement surpass absurdity. 1 3
Professor Bain's study showed that
[t]he economies of large multiplant firms are left in doubt by this investigation. In half the cases in which definite estimates were received, such
economies were felt to be negligible or absent, whereas in most of the re-

4
mainder of cases they seemed slight or small.1

The Cabinet Committee followed Bain, concluding that "in the vast majority of industries, plants capable of supplying no more than five percent of the
national market are adequate to achieve all the advantages of large-scale
production.""'
In a few instances, the committee found multiplant savings of
three to five percent of costs, but that even these ,could be achieved with two
to four plants." 6 Dr. John Blair, testifying before the Senate Subcommittee on
Antitrust and Monopoly, reiterated his position that
the large plural-unit corporate enterprises are, if anything, less efficient than
smaller concerns. At the very least, the widely held assumption that the
ownership and control of plural production units by single corporate enterprises contributes to efficiency would seem to rest upon an overwhelming
absence of supporting facts." 7
113 Hearings Before the Subcomm. on Antitrust and Monopoly of the Senate Comm. on the
Judiciary, 87th Cong., 1st Sess., 1776 (1965) [hereinafter cited as 1965 Hearings].
114 Id. at 1556.

115
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Even if a creative management is able to introduce innovations that will
improve the acquired firm's performance, the result will not benefit the public
economy because
a relatively large acquired firm in an already moderately-to-highly concentrated market, will in gaining a market share tend to increase concentration and thereby to decrease competition in the long run. Thus, while
heightened competition among the large firms in a market is possible (not
necessarily probable) because of the acquisition of a relatively large firm,
such a merger, nevertheless, probably bodes ill for the total market competition in the long run." 8
In producer-goods industries, where opportunities for technological innovation are greatest, market concentration has declined in the postwar years." 9
On the other hand, concentration is increasing in consumer-goods industries
where there is large-scale advertising to promote product differentiation. 2 The
Cabinet Committee concluded that it is "the requirements and advantages of
large-scale advertising, rather than technology" that has fostered the increase
in concentration in the postwar period."'
B. The Deep Pocket
Wealth, of necessity, plays an important part in American business; without sufficient capital a business cannot survive. Accordingly, "the resources of
the firm determine, in large part, what the firm perceives in the external world
and how the firm responds to changes in that world.""'
Consequently as big business grows bigger and bigger, it becomes more and
more necessary to look at exactly what result sheer financial might has on merger
theory. In all mergers, even when the merging firms are more or less financial
equals, "the financial effect is widely recognized and counted on in business
affairs. Some economists deny its presence, but that denial usually is based on
23
unrealistic assumptions about the degree of perfection in capital markets."
In the conglomerate firm, the wealth of the various divisions is even more important. This is so because "[i]n a particular market, events creating losses for
one profit center may well have little or no effect on another. Conglomerates
consequently have options for strategies in individual markets that are unavailable to other firms.""' Funds to ease the pinch of declining sales and profits
can then be shifted from another division. This is one reason why cyclical or
high-risk firms prefer the security of conglomerate ownership.
Wealth can also be important in helping a smaller firm secure a more
powerful position within the particular market or in helping a larger firm in118
119
120
121
122
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rIT-Grinnell case 25 the government argued that

Grinnell is already the dominant firm in at least four lines of commerce,
each of which is concentrated and for the most part comprised of relatively
small firms with very little market power. ITT currently ranks as the
eleventh largest industrial corporation in the United States and is growing
rapidly. ITT will strengthen Grinnell's hold on these four lines of commerce by reciprocity effect, by placing all of the financial and economic
resources a company of such magnitude can supply at Grinneil's disposal,
and by adding to Grinnell's product mix many related product lines acquired by ITT in former acquisitions. 2 s
ITT, however, contended
that "ability to finance does not play a significant role in the sprinkler
business * *
" . . . and that "Grinnell is already in a position to offer
credit, finance and leasing opportunities to purchasers of sprinkler systems
and needs nothing from ITT to do this as widely as it wishes.' 127
On the other hand, in expressing opposition to the ITT-Hartford merger,
the government argued that "Hartford's surplus of $400 million" could be used
"to finance the operation and expansion of ITT and its subsidiaries."'12 The
government charged that "the addition of Hartford with its nearly $2 billion
in assets and $400 million in excess of required surplus will mean a new source
of financial backing and the ability to expand even faster."' 29 This would be
especially helpful to Levitt & Sons, the nation's largest residential home builder,
which needs money to finance land purchases and construction as well as "a
source of mortgage money for home purchasers."'
ITT sneered at this argument, contending that if Hartford did not have
the $400 million surplus "the amount that ITT would be paying for Hartford
would be decreased by the same figure."''
Since the additional funds could
also be obtained through an offering of securities, "[a]ny 'access' that the present
acquisition will give ITT to Hartford's 'surplus surplus' will thus be on terms
that ITT could better by conventional financing procedures."' 2 Since the
financing of a merger can be built into the transaction, however, the funds can
be obtained at no cost to the acquiring firm.
Narver suggests that "[t]wo-way shifting is particularly probable when the
125 United States v. International Tel. & Tel. Corp., Civil No. 13319 (D. Conn., filed
Aug. 1, 1969), prelim. inj. denied, 1969 Trade Cas. 72,943.
126 Memorandum in Support of the Government's Motion for Preliminary Injunction, at
11-12, United States v. International Tel. & Tel. Corp., Civil No. 13319 (D. Conn., filed
Aug. 1, 1969), prelim. ini. denied, 1969 Trade Cas. If 72,943.
127 Memorandum of International Tel. & Tel. in Opposition to Plaintiff's Motion for Preliminary Injunction, at 20, United States v. International Tel. & Tel. Corp., Civil No. 13319
(D. Conn., filed Aug. 1, 1969), prelim. ir . denied, 1969 Trade Cas. 1 72,943.
128 Memorandum in Support of the Government's Motion for Preliminary Injunction, at
19, United States v. International Tel. & Tel. Corp., Civil No. 13320 '(D. Conn., filed Aug. 1,
1969), prelim. ini. denied, 1969 Trade Pas. 1 72,943.
129 Id. at 19-20.
130 Id. at 20.
131 Prehearing Memorandum of International Tel. & Tel. Corp. in Opposition to Plaintiff's
Motion for Preliminary Injunction, at 43, United States v. International Tel. & Tel. Corp.,
Civil No. 13320 (D. Conn., filed Aug. 1, 1969), prelim. inj. denied, 1969 Trade Cas. 72,943.
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excess resources in the acquired firm are significant relative to the needs of the
acquiring firm, or, generally, when the difference of size between the firms is
not too great.""113 In the ITT-Hartford argument, an attempt is made to reduce
this to deciding whether ITT is so huge and its resources so great that the addition of Hartford will not materially benefit its other divisions. Should this line of
reasoning be accepted, it would be tantamount to saying that ITT is so powerful
that it can do things that a smaller company would be precluded from doing
merely because of its size. ITT's argument is therefore unsound; bigness does not
confer such a special privilege or even operate as a mitigating factor in determining whether such a privilege should be granted.
Resources can be shifted
in either direction between the acquiring and acquired firms. The conglomerate is a global decision maker and two-way shifting is very likely ....
The important point for the real-world analysis of conglomerate mergers
is that resources can and will be shifted to whatever part4 of the conglomerate
firm affords the greater long-run profit opportunities."
In discussing efficiencies, a distinction was made between public and private
economies; in discussing the transfer of resources, it is necessary to distinguish
within the private sector between that which is good for the conglomerate and
that which is good for the individual firm. The two do not necessarily coincide.
In opposing the Northwest Industries-Goodrich merger, the government pointed
out that
[t]he large diversified firm, taking an over-all view of its interest, may adopt
policies to promote its general welfare which would not be adopted if only
the interests of the acquired firm were considered. See U.S. v. Wilson
Sporting Goods Co., 288 F. Supp. 543, 558 (N.D. II. 1968). The huge
concern has its image to consider. 135
The problems arising because of the development of a network of interests
among the leading firms will be discussed below in the se&ion explaining the
aggregate concentration theory.
Since "[m]anagement allocates resources among the activities of the firm
in accordance with the primary goal of long-run profit maximization,"" it
has been argued that a wealthy parent may subsidize a program of predatory
pricing designed to drive the opposition out of business. The Federal Trade
Commission expressed this fear in a. 1947 report:
Threatened with competition in any one of its fields of enterprise, the
conglomerate corporation may sell below cost or may use other unfair
methods in that field, absorbing its losses through excessive profits made in
its other lines of activity."37
The predatory pricing may take one of three forms: (1) a multiproduct firm
133
134
135
136
137
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Id. at 123-24.
Plaintiff's Answer, supra note 91, at 20-21.
J.NARVER, supra note 95, at 62.
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may use product, dicriinination' against single-product firms, (2) a multimarket firm may use geographic price discrimination against purely local firms,
or (3) pricing
according to product use may be emplbyed against specialized
3
competitors.'
Turner, however, argues that "[t]he mere fact that a company
can cover
its losses with funds obtained elsewhere does not necessarily mean that it is going
to be eager to do so.""' He reaches this conclusion by balancing the 16sses incurred in the price War against" the monopoly profits available after a victory,
finding the profits insufficient. There will be no long-term profit, he argues,
because if the monopoly profits are excessive enough to achieve a recoupment
of losses, other firms will be drawn back into the market before the recoupment is
completed or, at most, shortly afterwards. While theoretically appealing, this
argument stumbles on practicality. Even ignoring traditional bariers to entry,
the memory of a price war which decimated the then-existing competition and
drove it out of the market will serve as a warning of what may happen to future
entrants, thus precluding from the market all but the equally large-firms.
There are, however, valid reasons for discounting this particular type of
predatory pricing. In assuming that the practice will occur, one assumes that
"the 'deep pocket' conglomerate will be bent upon a course of conduct which
is not only illegal but criminal under other antitrust statutes, e.g., Section 3 of
the Robinson-Patman Act, 15 U.S.C.A. Sec. 13a." '
Since there are already
severe penalties apart from divestiture proceedings, it is still possible to accept
Turner's conclusion that "predatory pricing seems so improbable a consequence of
conglomerate acquisitions that it deserves little weight in formulating antimerger
rules based on prospective effects."'
Temporary price cuts designed to force a price policy on competitors, rather
than to drive them out of business, is also a possible consequence of conglomerate
market power. This type of policy is more likely, since the costs would be less,
resulting in larger benefits. This practice, while harder to detect, is also illegal.'
Although some firms may not be detected in this maneuver, it is still too speculative a basis on which to build a conglomerate merger prohibition.
When dealing with wealth-theory situations', it is necessary to examine the
market structure in order to determine what the results would be as
it is frequently' only a relatively high magnitude of conglomerate market
power-that can affect.market structure.... Thus, when both levels [concentr~tion' and bariiers to entry] are high in a market characterized by
differentiated oligopoly with at least some firms having conglomerate
market power, a4 3sizable "shock" must be injected into the market to alter
its organization
138
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139 Turner, supra note 29, at 1341.
140 Harsha, The Conglomerate Merger and Reciprocityl-Condemned by CokJecture? 9
ANTiTRUST BULL. 201, 221 (1964). The cited statute provides: "It shall be unlawful for any
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141 Turner, supra note 29, at 1346.
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There is, however, a more subtle threat inherent in the market structure of
industries in which conglomerates play leading roles. This was pointed out by
Dr. Blair, who said that
[t]o most of the smaller producers these leading companies of American
industry must loom as veritable giants. This is all the more true if the large
company is primarily engaged elsewhere and its participation in the unconcentrated industry represents only a secondary activity. To any one of
the hundreds of smaller firms in such industries the making of a competitive move which might involve retaliation by such a competitor could
well appear to be an invitation to disaster."
There is no way short of structural relief to protect markets from this type of
anticompetitive behavior.

C. Tax Advantages
In addition to radically restructuring the economy, the conglomerate
merger, as McLaren sees it, is often based on fmancial considerations rather
than on valid economic grounds.'45 This view is endorsed by SEC Chairman
Hamer H. Budge, who believes that
more and more the basic reason for the merger or combination seems to be
essentially a financial reason. That is, companies are buying other companies
or merging with other companies because there are substantial immediate
financial advantages to the surviving company in terms of increases in pershare earnings, and in terms
of the liquid assets which can be obtained by
14
acquiring other companies.

The Justice Department has argued that at the root of the "unprecedented
flowering of conglomerate mergers" is "[t]he urge to amass greater power, to
entrench managements by demonstrating a capacity to pyramid 'growth,' to
make it possible to report higher per-share earnings, to do as well as the next
fellow."' 47 There are two interrelated financial considerations involved, each
having its root in the accounting system used in effecting the merger.'" The
first consideration looks to Wall Street, where
merger battles often give a dizzy lift to stock prices long before actual
mergers can create any fundamental economic values to underpin them ...
This sort of thing perturbs some economists, who fear that the speculative
fever could end in scandal or stock bust.149
The second looks to Washington and the Internal Revenue Service for tax
savings; although the immediate effect on tax revenue will be adverse, in the
long run, the loss is often offset, because
144
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1970 Hearings (testimony of Dr. John M. Blair).
TimE, May 23, 1969, at 100.
Hearings on Tax Reform Before the House Comm. on Ways and Means, 91st Cong., 1st
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TIME, Feb. 21, 1969, at 78.

[Vol. 45:698]

NOTES

[t]o the extent that conglomerates increase taxable income by better management of acquired companies, or otherwise, they tend to generate additional government revenue. Thus, long-term revenue gains may well greatly
exceed such short-term tax losses as may occur in connection with formation
of conglomerate mergers.1 50
In the mid-1950s, conglomerate acquisitions were normally financed through
exchange of securities. The evolution of the price-earnings ratio as a prime
determinant of value greatly promoted this type of acquisition. The priceearnings based system has developed from a stock investor's desire for "growth
stocks," as opposed to high-return stocks. He sees the growth stock not only as a
hedge against inflation, but also as an opportunity to come under the gentler
capital gains tax. A further reason was suggested by SEC Chairman Budge:
Many investors do not have the knowledge or patience to interpret more
complex financial statements and there is a tendency to look for simple
rules of thumb -such as earnings per share, plus an indication that common stock
of a particular company tends to sell at a particular multiple of
1 51
earnings.
The acquisition of low-multiple-earnings companies by high-multiple-earnings
companies was thereby encouraged because it would result in a rising priceearnings ratio for the acquiring company. 52
According to Representative Mills, under this system, two companies with
identical earnings and identical per-share earnings may sell at grossly different
rates; a growth stock may be selling at thirty times earnings, while that of a more
conservative low-debt company may be selling at fifteen times earnings' 5 3 In a
takeover based on market value, there would be a two-for-one exchange. As a
result, the surviving company's earnings would increase 100 percent with an
accompanying increase in outstanding stock of only 50 percent. Consequently,
"the surviving company's earnings would increase as a result of the merger, its
reputation as a growth company would be enhanced and the price of its stock
in relation to earnings would rise even higher.""' 4 The acquisitions director of one
successful conglomerate said:
If the stock of your company is selling at twenty times earnings and you
can find a company with steady earnings and competent management and
stock selling at ten times earnings, buy it, regardless of what kind of business it is in.15
Representative Wilbur Mills described the workings of the new system in
this way:
If the company taken over was conservatively capitalized with a minimum
of debt and distributed its earnings in the form of dividends, it paid taxes
150
151
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on these earnings at the rate of approximately 50 percent. If it is taken
over by means of debt securities, the shareholders are paid interest instead
of dividends and the net income from the company taken over is increased
by the tax benefit from paying interest, a deductible business expense, which
amounts to about 50 percent of the interest. There may be an added
financial advantage to the acquiring company: it may be able to use the
taken-over company's assets to pay off that company's shareholders."
(Footnotes omitted.)
Out of this last concept, "the potential for paying the debt for the acquired
company out of its own assets," there "arose the phenomenon of little companies
staging forced take-overs of giants." " '
The equity security (stock) transaction, however, created problems of dilution, with each acquisition creating less of a favorable impact on the priceearnings ratio than the previous one. To avoid this problem, the new conglomerateers developed a method of exchanging long-term convertible debt, or
debt with warrants, for the stock of the acquired company. The acquirer could
pay out more in debt securities than the stock was selling for and could give
interest payments that topped the dividend rate; at the same time, the acquiring
company could step-up the basis of the acquired assets (it was a taxable transaction) and could pay tax-deductible interest payments instead of nondeductible
dividends."' The earnings of the new company could more than pay the interest costs, with the result that the acquired company would finance its own
acquisition. It is evident, then, that "[t]he interest deduction is the key to the
59
whole transaction. Without that, the leverage of the situation is lacking."'
Earnings are not diluted by additional stock, so the price-earnings growth would
continue; this is because "[p]rofits of both firms are included, but they are divided
only by the conglomerate's outstanding shares - a figure not changed by the
merger.'

60

In addition to the distortion of the price-earnings ratio, a wise choice of
accounting methods will also allow a company to exaggerate its earnings for
years following the merger. Usually, the "pooling of interests" method was the
kindest to the conglomerate; one accounting professor compared the technique to
a bikini: What they reveal is interesting, but what they conceal is vital. 6 '
156 W. MILLS, supra note 150, at 6.
157 DeWind, supra note 152, at 767.
158 Id. This type of tax-deductible interest payment, while not prohibited outright, has'
been substantially curtailed by § 411 of the Tax Reform Act of 1969, INT. REV.CODB Of 1954,
§ 279. The Act affects only those obligations issued after October 9, 1969, but assures even those
covered by the Act of a minimum exemption of up to $5 million of interest. In order for
interest in excess of $5 million to be disallowed, all of the following tests must be met:
(1) The obligation issued provides the consideration for an acquisition of stock or assets
of another corporation, provided two-thirds of the total value of the assets were acquired in
conjunction with an acquisition plan. Stock acquisitions remain exempt until the acquirer
controls at least five percent of the voting rights;
(2) The obligation is subordinated to certain existing claims against the issuer;
(3) Certain convertibility (into stock) procedures are available; and
(4) The debt-equity ratio of the issuer exceeds two to one on the last day of a taxable
year in which an acquision described in (1) occurs or the issuer's projected earnings do not
exceed three times the annual interest expense to be paid on the total indebtedness.
159 Id. at 768. See also,Hearings on Tax Reform, supra note 146, at 15.
160 U.S. Naws & WORLD REP., Mar. 24, 1969, at 87.
161 TIME, Mar. 9, 1970, at 62.
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Under the pooling system "assets and liabilities of the two companies are simply
added together at 'th6 time 6f merger and shown in the surviving company's
'
balance sheet as if the two companies had always been one."162
An example will
demonstrate the importance of,this maneuver. Conglomerate A acquires Company B, which has assets with a depreciated or book value of $2 million. In
making the acquisition, Conglomerate A issues $3 million in stock or debt securities., Under the pooling concept, these assets, which cost $3 million, will be
entered on the books at the $2 milfion figure used by Company B. The extra $1
million, although actually paid out to acquire the earning potential of Company
63
B, will never be depreciated, amortized, or deducted from income in any way.1
Earnings are thus overstated for yeais to come.
Under a "purchase" method of accounting, the acquiring company will
assign an actual current market value, i.e., an apportioned amount of the total
sum actually paid, and will depreciate it starting from this actual cost base. Since
the purchase price for a going concern will often be greater than the total value
of its aggregate assets, the difference between the current market value and the
amount paid will be entered on the books as goodwill and amortized over a
forty-year period. Under such a .system, the expenditure is matched as closely
as possible with the income that it generates.
While the purchase method appears to be the more sound of the two, it
is not unanimously hailed, by any means. Of the practice of assigning new current values to acquired assets, one investment banker said: "They must be
smoking opium.""' Leonard Spacek, Chairman of Arthur Anderson & Co., says:
"As far as I'm concerned, the Accounting Principles Board has gone off its
rocker."'" Although the Accounting Principles Board has drawn up an exposure
draft dealing with this subject, its future is inclear. Since the, SEC follows the
regulations of the Accounting Principles Board, the decision will be closely
studied. The great importance is shown by the increase in mergers during the
last quarter of 1969 - a phenomenon that W. T. Grimm Co. attributes to the
fear that the proposal will be adopted.
There may also be important tax considerations for the individual investor
who is holding the debt securities of the acquinng company. Although in a
merger effected through an exchange of common stock the investor could always
claim a tax-free exchange, the shareholder under the new debt security system
will be in an even better position because he may still "extend his tax liability over
the' 'life of the debt' or otherwise defer the liability to some extent.'
Often
the debentures are convertible to stock; if the option is taken, me tax payment is
further deferred until the stock is sold.' 7 The system is not unanimously lauded,
however. It has been areued:.
The convertible .debeniures and stock warrants used by the acquiring con162 W. MfLs, supra note 150, at 8.
163 To see how this affected reported earnings of LTV and Gulf & Western; see Briloff,
supra note 64, at 610. To see its-effect on Xerox's acquisition of Scientific Data Systems, Inc.,
see Wall Street Journal, Feb. 27, 1970, at 1, col. 6.
164 Wall Street Journal, Feb. 27, 1970, at 16, col. 6.
165 Id. at 1, col. 6.
166
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glomerate company to purchase the target company's stock from its shareholders are of "dubious long-term value" and may well be "worth far less
than their immediate value or what they can currently be sold for."'" 8
This has been shown by the recent dip in fortunes of some of the "glamor"
conglomerates.
As supply of attractive merging partners diminishes, the conglomerateer
must continue to come up with newer and better methods and gimmicks to snare
the prize. As a result of the shortage,
the prices paid for companies taken over in merger deals are getting higher.
Cost of the acquired firm is now, on the average, about 21 times the firm's
annual earnings, and about 21 percent more than the market value of the
fir's stock. 19
This, when combined with the change in accounting rules, may be enough to put
a substantial crimp in the merger movement.
D. Other Reasons for Mergers
In addition to those mentioned earlier, there areiseveral other reasons
why a firm should be allowed to become involved in a conglomerate merger,
either as an acquiring or as an acquired firm.
As technology change proceeds at a faster and faster pace, the merger increasingly becomes the most attractive method of entering a new market, because
"new facilities may be brought under operational control more quickly through
mergers than internally."' 70 In many industries, changes in marketing situations
"are marked in months whereas once they were marked in decades" ;" time is
of the essence. Should a firm choose to start from scratch, it could conceivably
find, upon opening its new plant, that the anticipated market has disappeared.
On the other hand, should the firm choose to expand through merger, operations
begin upon completion of the merger agreement.
Such an expansion is not only faster, it also presents a better picture in the
financial statements as, in a merger, equipment is often purchased with little, if
any, cash outlay. If the firm is well managed, the management can usually be
retained; production personnel are trained and ready to work. Besides requiring
a smaller cash outlay, the financing of a modem merger is usually built into the
transaction. Perhaps most important, the going concern that is purchased has
already demonstrated its earning power and the acceptability of its product.
The merger market may also increase competition by providing a market for
owners who want to liquidate their businesses; knowing that a good firm is always
marketable, small entrepreneurs will be more willing to plunge into business on
their own. It is important to note, however, that the type of business that this is
likely to encourage will not be of the calibre of that swallowed up, and often will
not present effective competition for years to come; they will not be ready to
168
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immediately offer competition to an LTV or an ITT. Nonetheless, should the
market be closed, it cannot be denied that this might "have adverse long-run
effects on entry and growth of small business," as well as being "clearly against
the interests of small businesses already in being."'7 2
Often an acquired company will have a business worth several million
dollars, but the stock will be closely held or not easily marketable for some other
reason. An equity security merger transaction with a conglomerate will give the
owners
a substantial premium for their stock in a tax-free transaction. They
receive a far more liquid asset... and any gain they realize is taxable only
at capital gains rates. Usually, if the conglomerate operates like a holding
company, the original management 7of
the acquired company is retained
3
and is allowed substantial autonomy.
Since the stock will probably increase in value, the owner has retained control
over his company while liquidating his holdings on very favorable terms.
The merger also offers the stockholders of a larger firm a chance to use
"corporate democracy," due to the increasing raids. A raid, like that on Goodrich, is usually made through a direct offer to the stockholders of the target
company. Once the offer has been made, "[t]he stockholders are directly able to
influence the direction of company policy and the composition of company management through acceptance or rejection of the offer for their stock." ' In the
case of a management antagonistic to the merger, the small stockholders may be
listened to more closely in an attempt to get them to reject the tender offer.
The threat of conglomerate takeover may also be an incentive to sluggish
firms, and even more so to sluggish industries, to get their companies moving
again. Since it is this type of firm that makes a good target, "[m]any conglomerate mergers are ... nothing more than takeovers of slothful firms, which need
taking over or some other jolt. Indeed, much of the disapproval of conglomerates
in the financial press reflects the natural resentment of settled financial interests
against newcomers."' 7'5 This was also recognized by FTC Chairman Weinberger,
who admitted that the FTC
must also determine whether competition may be stimulated when the
companies acquired by conglomerates have been "sleeping giants!' long
accustomed to the "easy life" and contributing little to the vigor of competition. Our policy should not be one which insulates an inefficient management from a corporate takeover that would in fact have the effect of
adding a spur to competition
by introducing, for example, new technology
17 6
or price competition, '
In this he agrees with Turner, who sees takeovers as "policemen" against shoddy
177
management.
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C. William Verity, President of Armco Steel, the nation's fifth-largest steelmaker, agreed and said:
Jim Ling's taking over Jones & Laughlin was the best thing that ever
happened to the steel industry....
Ling's move convinced them they had
to diversify into businesses that earned a higher percentage of profits ...
or ... end up as divisions in somebody else's company.7 8
While beneficial in that it shakes up slow-moving companies, such takeovers, if Verity is right, will only hasten the merger movement and lead to a still
greater degree of aggregate concentration. The remedy is, at best, a temporary
antidote for sluggishness that could grow to be worse than the original disease.
Once the revitalizing mergers have swallowed up the intermediate-sized companies, and when time has changed the innovators of today into the establishment
of tomorrow (an establishment interlinked by a network of interests in various
markets), who then will play the role of the catalyst? Furthermore, the defensive
merger seldom makes good economic sense, as it is often a hastily contrived union
created to avoid the "shotgun suitor." It will not necessarily insure better management. Dr. Briloff believes that, on the contrary, it may push the company to
"uneconomic alternatives, take their liquid resources and use them for some kind
of an acquisition, it matters not what for. Why? Because take away the liquidity
and the conglomerate is not looking at them.., as a target."'7 9
The fear itself can be helpful, as it may transform "inefficient and ineffective
management into more energetic and dynamic entrepreneurs.""18 This is especially true where there is a "hierarchy of the sons of forebears who succeeded to
the presidency when they weren't at all that competent and in turn ran the mills
into the ground,""' as it will encourage a revitalized, if not a new management.
Similarly, Goodrich would not have been ripe for a raid had the management
run the company as daringly as they fought the merger. The resultant economic
effect will depend on the type of defensive tactic adopted.
As big labor grows even more powerful, it is increasingly hard for the small
businessman to deal effectively with it. Under the umbrella of the conglomerate,
the balance is heavily weighted for the company because of the great amount of
wealth and power aligned behind it; this is a corollary of the deep-pocket theory.
As could be expected, organized labor is uncomfortable with the present trend.
It has also been said that "[c]onglomerate mergers do not remove a substantial competitor 'as an independent decision making force in the market' as is
the case in horizontal mergers. They merely substitute 'one firm for another,
leaving industry concentration as it was.' 1182 While it is true that industry concentration does remain the same, there is an increase in aggregate concentration of
power in a few hands. Although the firm may appear to remain as an independent decision-making force in the economy, ultimate decisions will now be
made by the smaller number of businessmen who control the parent corporations.
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1 3 where it was
This was recognized by the court in Wilson Spotting Goods,"
pointed out that

[a] small group of large diversified firms competing against one another over
a large range of products including those in the gymnastic apparatus field,
would tend to reach somewhat different competitive decisions than those
which small firms would reach, particularly where the threat of new entry
had been considerably diminished. 8 4
Although not as great as is commonly thought, there are definite advantages
to the conglomerate merger for the public, as well as the private interest. Whether
they are sufficient to outweigh the dangers posed remains to be seen.

IV. The Aggregate Concentration Theory
A. The Offense Charged
In filing suit against Northwest Industries, the Justice Department contended
that section seven had been violated, as competition would be decreased because
(d) The current trend of mergers of large firms will be furthered and
encouraged, thereby (i) increasing the concentration of control of manufacturing assets, (ii) reducing the number of firms capable of entering
concentrated markets, (iii) reducing the number of firms with the capability
and incentive for competitive innovation, (iv) increasing the barriers to
entry in concentrated markets, and (v) diminishing the vigor of competition
by increasing actual and potential customer-supplier relationships among
leading firms in concentrated markets. 85
Although other grounds were alleged that would possibly have been sufficient in
themselves, this was the basis for the suit.
In filing suit, the Department of Justice was acting in accordance with the
report of the Cabinet Committee, which urged the agencies to "step up merger
enforcement efforts to prevent conglomerate-type mergers that weaken competition by removing significant potential competitors, raising entry barriers, and increasing business reciprocity opportunities."' 88
Donald Turner had rejected this type of suit because he did "not believe
Congress has given the courts and the FTC a mandate against 'superconcentration' in the absence of any evidence of harm to competition."'8 7 The government
was now able to change the policy set by Turner, because it now believed that
the superconcentration itself would be sufficient harm. Both sides could point to
authorities to support their view. Adelman had said that "a truly conglomerate
merger cannot be attacked in order to maintain competition, because it has no
183 United States v. Wilson Sporting Goods Co., 288 F. Supp. 543 (N.D. Ill. 1968).
184 Id. at 558.
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effect on any market structure." '
Narver, on the other hand, said that "our
analysis suggests that even the 'truly conglomerate' (pure investment) merger
can have an effect on market structure and hence on competition."'8 9 In order
to determine which party is correct, it is necessary to examine the allegations set
out in the complaint.
As was shown at the beginning of this paper, there has been a significant
increase in concentration of control of manufacturing assets, which was the first
objection cited in the complaint. The Cabinet Committee pointed out that "[t]he
deconcentration which occurred in many industries since World War II would
not have occurred had leading firms been permitted to make significant horizontal
mergers.""' This argument can be transferred to the conglomerate merger area
because of the snowball effect of a merger. This was shown when Wilson Sporting Goods tried to take over Nissen Corporation, one of several small companies
involved in the gymnastic apparatus field. In refusing to allow the merger, the
court said that
[pireviously, the other firms in the industry were doing well enough on their
own so that they did not want to sell out, or did not think themselves large
enough to do so. ...But since the news of the proposed merger, several of
the small companies have become seriously worried about their ultimate
survival and are considering the possibility of merger with larger firms."9'
In this way, a merger can spark a chain of defensive mergers that will rapidly
transform the face of the industry. The government, in the ITr-Hartford case,' 92
pointed out that "[a]cquisitions involving insurance companies have played an
increasingly important part in the merger movement; in 1968 alone, there were
over 200 mergers involving insurance companies.''9
A similar argument was made in ITT-Grinnell,' 9 where the government
contended that "Grinnell's small competitors are apt to suffer additional competitive disadvantages, other mergers by these companies will be triggered and the
trend of acquisitions of leading firms in concentrated markets by large companies
will be augmented." 9
Since "[t]he Supreme Court has repeatedly emphasized that it is an important goal of Section 7 of the Clayton Act to preserve the long-run possibility of
eventual deconcentration of highly concentrated industries.,"' it hardly seems in
keeping with the spirit of the Court's decision to allow concentration via a merger
wave to invade industries that are now deconcentrated. Through such a series
188 J. NAR ER, supra note 95, at 118.
189 Id. at 119.
190 CABINET COMMITTEE STUDIES 84.
191 United States v. Wilson Sporting Goods Co., 288 F. Supp. 543, 558 (N.D. II. 1968).
192 United States v. International Tel. & Tel. Corp., Civil No. 13320 (D. Conn., filed
Aug. 1, 1969), prelim. ini. denied, 1969 Trade Cas. 72,943.
193 Complaint at 7, United States v. International Tel. & Tel. Corp., Civil No. 13320 (D.
Conn., filed Aug. 1, 1969), prelim. inj. denied, 1969 Trade Cas.
72,943.
194 Complaint at 7, United States v. International Tel. & Tel. Corp., Civil No. 13319 (D.
Conn., filed Aug. 1, 1969), prelim. inj. denied, 1969 Trade Cas. 1 72,943.
195 Memorandum in Support of the Government's Motion for Prelim. Ini. at 3, United
States v. International Tel. & Tel. Corp., Civil No. 13319 (D. Conn., filed Aug. 1, 1969),
prelim. inj. denied, 1969 Trade Cas. 1 72,943.
196 Campbell & Shepherd, supra note 123, at 1378.
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of mergers, an industry characterized by small independent companies and
healthy competition can be changed into one controlled by a group of conglomerates or large businesses already linked by a community of interests.
If the link is not yet forged, Attorney General Mitchell argues, "the 200
largest manufacturing corporations are diversifying so quickly that at the present
rate, a significant number will soon be facing each other in several markets."' 97
There is thereby created "a 'community of interest' which discourages competition
among large firms and establishes a tone in the marketplace for more and more
mergers."""8 Mitchell points out that this community of interest need not be "a
formal agreement but merely the recognition of common goals by large diversified
corporations .... It posits that large diversified corporations may have little
interest in competing with each other in concentrated markets."' 9 As was shown
earlier, the top 100 firms are rapidly entrenching themselves as leaders in several
industries. Consequently, the large conglomerate may shrink from active competition in one market because of fear that, through retaliatory moves, the competition would spread to other markets, resulting in a multi-industry battle.
Turner, however, fails to see a probability of programs of conglomerate forbearance. He says that
[i]f a conglomerate company is vulnerable to retaliation in markets other
than that in which it attempts to assert a competitive advantage, one immediately asks why its vulnerability has not previously been exploited. Why
has its competitor desisted up to this point? One could say that the competitor has desisted because it fears retaliation in a market in which it is
vulnerable; but that merely takes
20 0 us around in a circle, leaving much the
the same question unanswered.
Turner's argument neglects the basic drive of self-preservation. There are few
individuals and few companies who will risk destroying or injuring themselves in
an attempt to injure another. Accordingly, firm A, which has relatively weak
subsidiaries in industries X and Y, will hesitate to compete vigorously against
firms B and C in industry Z, where A is dominant, because B and C could then
apply pressure in industries X and Y, where they are dominant.
The same practice may develop without the aforementioned fear of retaliation. Over the years, it has been found that "when corporations become large
and conglomerated, they tend to accord special treatment to other large national
and even international corporations."' 20 1 There is not necessarily an agreement,
but merely a realizaion that big companies should stick together, thus creating
a "clubbish" atmosphere. As early as the 1920s, Irenee du Pont tried to establish
20 2
an esprit de corps among the country's "great corporations."
Also, as was pointed out earlier, "[t]helhuge concern has its 'image' to consider.' ' 2(n A firm that follows certain pricing, marketing or other competitive
197
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policies in one industry will usually adopt the same techniques in another.
Du Pont, for example, would hardly do anything to jeopardize its standing
(among other businesses) as a "great corporation."
The relaxation of competition would occur'not only in pricing, thus preventing multi-industry price competition, but could easily spread into nonprice areas,
as was charged in the the third section of the Northwest Industries complaint,
with the result that competitive innovation is stifled. The fear of retaliation in
other fields will prevent one company from disrupting the gentleman's agreementlike community of interests. In this way, one firn will not be able to achieve
monopoly or near-monopoly in one industry, but a number of giant firms will
eventually achieve a joint monopoly over American business."0 4
It is also charged that because of the present merger trend, there is a decreasing number of firms capable of entering concentrated markets. Destruction
of potential competition is a recognized threat to competition and has been condemned by the Supreme Court."0 5 The significance of potential competition is
usually determined by looking at such interrelated concepts as the structure and
competitiveness of the relevant market, the likelihood of entry' and the number of
potential entrants. 2°8
Structurally, the' number of sellers must be small enough that the price can
be maintained above the normal competitive level. Turner argues that the
number of potential entrants is not important; the relevant factor is that the firm
be recognized as the most likely, or one of the few likely entrants." 7 Combining
these two factors, he contends that as economies of scale rise, fewer potential
competitors are needed."' This is because with large economies of scale, the
potential competitor, upon entering the market, is likely to operate on a level that
would take advantage of these economies; as a result, a larger share of the market
is threatened, so those already in the market will be less inclined to raise prices
high enough to encourage potential competitors to enter. This argument, however, neglects basic probabilities and assumes that all potential competitors, given
the same situation, will react in an identical manner. This is simply not the case;
the decision-making process is not that mechanical. Each firm will compare
present market conditions to its own resources, goals, etc. Different facts will
have different effects on each company. While five potential entrants instead of
one will not pose a threat five times as large, the situation will, nevertheless, be
vastly changed; but thirty firms will not necessarily be more beneficial than
twenty. Turner also holds that barriers to entry cannot be so high that a potential
entrant would, in order to recoup his expenses, be required to charge a price
above the optimum price of those already in the industry.
204

Dr. Blair agrees, saying that
if the 200 largest corporations hold a substantial share of the industrial economy, it
inevitably follows that they will be important factors in a number of "individual
economic markets." And where this is true, there will be present certain specific
dangers to competition which would otherwise not exist. 1970 Hearings '(testimony
of Dr. John M. Blair).
205 See FTC v. Proctor & Gamble, 386 U.S. 568 (1967); United States v. Penn-Olin Co.,
378 U.S. 158 (1964); United States v. El Paso Natural Gas Co., 376 U.S. 651 (1964).
206
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Even if his 'three conditions are met, Turner sees the effect as insubstantial
because a company can continue to charge high prices until a potential entrant
makes a move to come in. It can then immediately drop the price down to the
normal level, and since the potential competitor -hasnot yet made financial, commitments, he will divert his investment: to some other industry. Once a beginning
is made, however, it is too late. The company will then not only have to drop its
prices, but it will also probably lose a share-of the market to the new entrant,
with a resultant plunge in profits.
While companies will be'encouraged to keep theW costs down, so that they
could rapidly lower their prices in ,the event of entry by a potential ompetitor,
Turner sees only one instance where acquisition of a potential competitor will
have an effect on competition: the acquisition of a "substantial seller in a tight
oligopoly by the most likely, or by one of the two or three most. likely potential
entrants."20 9 In other cases, he believes that the existence of a sigunmcant adverse
competitive effect is too speculative and remote to deserV6 treatment, in and of
itself, as a decisive factor against a merger."21' °
The courts, however, have taken a somewhat more critical view of the
competitive effects of destruction of potential competition. In the first of the
potential competition cases to reach the Supreme Court, United States v. El Paso
Natural Gas Ca., El Paso and Pacific Northwest, the acquired company, did not
sell in the same market. Pacific Northwest, however, before the takeover, had
tried to move into the C alifornia area where El Paso operated. In forbidding the
takeover the Court said: "We would have to wear blinders not to see that the
mere effort of Pacific Northwest to ge into the California market, though
unsuccessful, had a powerful influence on El Paso's business attitudes within the
state."'
At the time, Pacific Northwest was the only other major interstate
pipeline in the western states.1 2
Under the rule developed in the second case, United States v. Penn-Olin Co.,
it is not necessary to show that a potential entrant will. actually enter or
that it had 'attempted to do so in the past. Rather, in some market situations
the existence of potential competition may be a significant competitive
force in itself even though actual entry never occurs.211
Unlike El Paso, here neither firm was active in the riarket; both of the joint
venturers, however, were considering it. Even though a new unit was added to
the market, the joint venture was restrained because one potential competitor'
nonetheless disappeared. The Court Said that
[t]he existence ot an aggressive, well equippea and well financed corporation
engaged in the same or related lines of commerce waiting anxiously to enter
an oligopolistic market would be
a substantial incentive to competition
21
which cannot be underestimated. 4
209
210
211
212
213

Id. at 1365.
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376 U.S. at 659.
Id. at 658-59.
ABA, supra iote 206, at 86.
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In a third case, FTC v. Procter & Gamble, little was added to the doctrine
laid down previously. This case was the reverse of El Paso; here, the acquiring
firm wished to use the acquisition as a means of entering a new market, household bleach. Although Procter & Gamble denied that it would have entered the
bleach market otherwise, the Court found that it was the most likely entrant,
that it was diversifying into similar areas, and that it had easy access to all the
prerequisites for entry. 15 After examining the market structure, barriers to entry,
the number of potential entrants, and the likelihood of Procter & Gamble's independent entry, the Court held that the merger could not be allowed.
Potential competition may also be affected by barries to entry. In Procter
& Gamble, the Court observed that
[t]he acquisition may also have the tendency of raising the barriers to new
entry. The major competitive weapon in the successful marketing of bleach
is advertising. . . Procter would be able to use its volume discounts to
advantage in advertising Clorox. Thus, a new entrant would be much
more reluctant to 2face
the giant Procter than it would have been to face
16
the smaller Clorox.
Because of advertising similarities, the merger had
enabled Clorox to "save" $138,500 on advertising for a twelve-month period.
Thus any potential entrant into Clorox's market, unless the potential entrant
is very large, must 2consider
the significantly enlarged disadvantage of
17
promotion economies.
Even had this been a true economy, and not merely a private saving, it would not
have saved the merger; the Court said that "[p]ossible economies cannot be used
as a defense to illegality."2 8
Closely allied to the use of wealth or market power to practice predatory
pricing, which was discussed above, is the practice of reciprocal trading; unlike
predatory pricing, however, another firm is involved in reciprocity. In bringing a
suit against ITT and Hartford, the Department of Justice defined reciprocity as
"a seller's practice of utilizing the volume or potential volume of its purchases to
induce others to buy its products or services."2 9 Apart from this overt practice,
the Department of Justice pointed out a more subtle tactic which it calls
reciprocity effect. It defines this as "the tendency of a firm selling or desiring to
sell to another to channel its purchases to that company."2 2 Of the two, reciprocity effect is more elusive because "by definition the effect exists without any
overt effort on the part of the favored firm. In order to cure 'reciprocity effect,'
structural relief is necessary." ' '
Reciprocity can be further broken down into three types: (1) one firm
215
216
217
218
219
Conn.

220
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J. NARvzR, supra note 95, at 130.
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threatens to withdraw patronage unless the other makes reciprocal purchases,
(2) two firms practice reciprocity by mutual agreement, and (3) one firm suggests to a supplier that reciprocal purchases would be appreciated.
Reciprocity enjoys near-universal condemnation because it "distorts the
pattern of trade away from the ideal, with no compensating economic advan'
tage."222
There is no economic advantage because
[b]y unfairly diverting business from competitors of the participants, the
practice works a departure from the process of open competition in which
each industrial purchaser theoretically seeks
out that supplier who will give
223
him the best product at the lowest cost.
There is no public economy involved, because "reciprocity does not contribute to
the total magnitude of trade; it merely rechannels it."22
There is, however, another school of thought that considers reciprocity a
"hobgoblin." As Professor Bork sees it, "[i]f a company is using its position as an
important customer to bargain the best possible prices from its suppliers, then
that company has no market power left to force the suppliers to buy from it on
'
noncompetitive terms."225
As with many theories, this is appealing on the surface
but simply does not measure up to reality. Reciprocity, although hard to detect,
does play a significant role in corporate purchasing habits. In a 1961 poll of 300
purchasing agents made by PurchasingMagazine, it was shown that 51 percent
considered reciprocity to be a significant factor in their purchasing habits; more
importantly, 78 percent of those companies with sales of over $50 million used
reciprocity in making their purchases. 2 Shifting of purchases is a painless way
of keeping supplier-customers happy. By careful purchasing habits, a purchasing
-agent can assure a steady reciprocal purchase. Under this system, the seller will
only have to meet, and not better, the offer of his competitor. The competit6r,
therefore, cannot win; if he drops his price, a corresponding cut by the reciprocal
trader will retain the contract. The market is foreclosed; he cannot break in.
In 1965, the Supreme Court prohibited a merger because the acquiring firm
used a reciprocity program.22 The Court recognized that "[r]eciprocal trading
may ensue not from bludgeoning or coercion but from more subtle arrangements,"
and held that "[r]eciprocity in trading as a result of an acquisition violates §7,
if the probability of a lessening of competition is shown."22
Since reciprocity "can be eliminated only by forestalling the creation of the
conglomerate structure that fosters it,"22 9 once the Court found that reciprocity
was practiced the merger was dissolved. In a concurring opinion, Mr. Justice
222
223

Turner, supra note 29, at 1387.
ABA, supra note 206, at 11.

224
225
226

FTC REPORT 328-29.
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Sept., 1969, at 160.

Address of John N. Mitchell, supra note 2, at 94.

227 FTC v. Consolidated Foods, 380 U.S. 592 (1965).
228 Id. at 594-95.
229 Turner, supra note 29, at 1390. This may be contrasted with Professor Turner's recent comments before a Senate subcommittee:
[T]he potentiality of reciprocity deserves to be all but disregarded in calculating the
likely consequences of a conglomerate merger. . . . I would disregard it in the
merger area not because invidious reciprocity can be largely eradicated by a direct
approach under existing law .... 1970 Hearings (testimony of Donald F. Turner).
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Stewart, recognizing that "large scale diversity of industrial interests almost always
presents the possibility of some reciprocal relationships," said that "the opportunity for reciprocity is not alone enough to invalidate a merger under §7. , ,23o
Mr. Justice Stewart's opinion seemed to be in direct opposition to the Third

Circuit, which had previously said that
the mere existence of this purchasing power might make its conscious employment toward this end unnecessary; the possession of the power is
frequently sufficient, as sophisticated businessmen are
quick to see the ad2
vantages in securing the good will of the possessor. 31
Consequently, in the ITT-Grinnell case,"' the government argued that "[e]ven
without any illegal activities on the part of the merging firms, a merger that
merely creates a structure conducive to significant reciprocal dealing is illegal under
Section 7.""' Since "opportunities for reciprocity increase geometrically as an
enterprise becomes larger and more diversified,"" 4 this argument would hold
nearly all conglomerate mergers illegal.
On the other hand, it has been suggested that
potential reciprocity will not be an argument likely to invalidate very many
conglomerate mergers ....
[I]f the required firm, has, say, less than 20%
of its market, there is not sufficient concentration to call Section 7 into
play. Secondly, if most conglomerate firms adopt resolutions forbidding
reciprocity, the presumption that their protestations of innocence
are truthful
5
can only be overcome by detailed behavioral evidence."

In 1969, however, in Allis-Chalmers Manufacturing Co. v. White ConsolidatedIndustries,Inc.,"2 the Third Circuit adhered to its decision in IngersollRand, saying:
An acquisition which creates a market structure conducive to. reciprocal
dealing presents the acquiring company with an advantage over ' competitors,
an advantage which by its very nature is anticompetitive... .' And the
reciprocal trading made possible
by such an acquisition need not ensue "from
2
bludgeoning or coercion.1 37
As the case was still at the preliminary injunction stage, the court did not consider
market share in making its decision, although it did indicate that since Allis was
"one of a small number of sellers who account for a significant share of the
market," it would be less concerned
with the asserted small percentage of total steel purchases, nationwide,
230 380 U.S. at 603.
231 United States v. Ingersoll-Rand Co., 320 F.2d 509, 524 (1963).
232 United States v. International Tel. & Tel. Corp., Civil No. 13319 (D. Conn., filed
Aug. 1, 1969), prelim. mj. denied, 1969 Trade Cas. 1 72,943.
233 Memorandum in Support of the Government's Motion for Preliminary Injunction at
15, United States v. International Tel. & Tel. Corp., Civil No. 13319 (D. Conn., fied Aug. 1,
[969), prelim. inj. denied, 1969 Trade Cas. f 72,943.
234 United States v. Northwest Indus., Inc., Civil No. 69C-1102 (N.D. Ill., filed May 21,
1969), prelim. ini. denied, 1969 Trade Cas. 72,853.
235 Davidow, supra note 155, at 1267; see also ABA, supra note 206, at 88-89.
236 414 F.2d 506 (3d Cir. 1969), cert. denied, 90 S. Ct. 567 (1970).
237 Id. at 518.
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which a White-Allis combinewould account for than With a comparison of
the dollar volume of steel purchases by such a combine vis-a-vis the dollar
volume of steel purchases by White's comnetitors.238
Recently, in the Northwest Industriescase,23 the 'government urged the court
to expand the concept of potential reciprocity still further. The government urged
that
it is not mandatory 'that a proper product mix be established between
Northwest-Goodrich and Company X, if Northwest-Goodrich can prevail
on a supplier to "put out the red carpet" for Northwest-Goodrich. In view
of the effect of the subtle leverage provided by reciprocity, there is compelling reason for assuming that the merger may adversely affect, through
foreclosure resulting from reciprocity and/or reciprocity effect, every line
of commerce in which either firm is engaged.2 40
Although it is undoubtedly true that the merger created a structure through which
Northwest could enlist its suppliers in a reciprocity program, this alone would
seem to be far too speculative a basis on which to forbid the merger.
The reciprocity partners may be linked by something other than reciprocal
purchases. The Federal Trade Commission pointed out' that "conglomerate
forbearance between potential competitors can induce a potential entrant to use
the possibility of entry as consideration in exchange for a reciprocal favor,""24
Koppers Company, Inc., used this type of reciprocity in its dealings with Du Pont.
The process was revealed in a memorandum in Du Pont's files:
Koppers Company is exploring the possibility of manufacturing their
own oleum. We are currently the supplier and the volume amounts to close
to $500,000 per year. In view of the potential decision 'to build an oleum
plant, they have become concerned about their business 'withlDu Pont and
asked for an opportunity to visit us to discuss their reasons for considering
24 2
such a venture and to go over the potential sales possibilities with Du Pont.
No matter what type of reciprocity is being considered, however, it is difficult
to argue with the government when, in opposition to, the Northwest IndustriesGoodrich merger, it said that the proliferating large-firn mergers are "multiplying
opportunities for reciprocity, over the expanding range of markets in which 2an3
ever fewer number of highly diversified firms will find themselves competing."
As the opportunities for reciprocity increase, so does the likelihood that it, or
at least reciprocity effect (which exists without any overt effort), will have a still
more serious effect on competition.
B. The Legislative History,
In 1914, the distress over the merger movement culminated in the passage of
238 Id. at 521.
239 United States v. Northwest Indus., Inc., Civil No. 690-1102 (N.D. Ill., filed May 21,
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the Clayton Act.2" Section seven of the Act,2"5 which dealt with mergers, originally covered only acquisitions made by purchasing the stock of another company.
Since this was the ordinary method of acquisition (purchase of assets was rare),
"there was relatively little immediate need ... for Section 7 to deal with asset
acquisitions."2' 6 As a result, the government was powerless when the companies
shifted merger tactics and began to effect their mergers through an acquisition of
assets. Between 1927 and 1949, twenty-one separate bills to amend section seven
were introduced in Congress;... in 1950, these efforts came to fruition with the
passage of the Celler-Kefauver Act. Through this Act, section seven was amended
to read:
That no corporation .. .shall acquire, directly or indirectly, the whole
or any part of the stock or ... assets of another corporation .. .where in
any line of commerce in any section of the country, the effect of such
acquisition may -be substantially to lessen competition, or tend to create a
monopoly.
In 1962, the Supreme Court, in Brown Shoe Co. v. United States, 4 took its
first careful look at the amended statute. Because there was such extensive attention given by Congress to the wording of the statute, the Court decided that
it would carefully review the legislative history as found in the hearings, committee reports, and floor debate in determining the meaning of the rather general
language of the Act. "49
In examining the legislative history, the Court found that
[t]he dominant theme pervading congressional consideration of the 1950
amendments was a fear of what was considered to be a rising tide of
economic concentration in the American economy. . . .Other considerations... were the desirability of retaining "local control" over industry and
the protection of the small businesses. 50
It is apparent that Congress, in referring to concentration, meant aggregate concentration as well as market concentration.25 ' At the hearings, Celler testified:
"Great masses of economic power and monopoly stunt the growth of the individual enterprise and kills [sic] individual ambition and individual dignity."25
The Senate report bluntly stated that the purpose of the bill was "to limit future
increases in the level of economic concentration resulting from corporate mergers
25
and acquisitions.""
Both the House and Senate reports refer to the startling
increase in levels of aggregate concentration - the statistics do not refer to
markets - as proof that the amendment was needed.254 The Senate report con244 Clayton Act, 15 U.S.C. § 12 (1964).
245 Id. § 7, 15 U.S.C. § 18 (1964).
246 J. NARvER, supra note 95, at 34.
247 Id. at 38.
248 370 U.S. 294 (1962).
249 Id. at 312, 315.
250 Id. at 315-16.
251 R. Donnem, Antitrust and the Super-Conglomerates a Look at the Law Books,
Address at the American Management Association Briefing Session, New York, New York,
Nov. 10, 1969, in 5 CCH TRADE REG. REP. 50,263, at 55,574.
252 J. NARvER, supra note 95, at 44.
253 2 U.S. CODE CONG. & AD.NEws 4295 (1950).
254 Id.
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cludes its discussion of the level of concentration by saying that "[t]he enactment
of the bill will limit further growth of monopoly and thereby aid in preserving
small business as an important competitive factor in the American economy." 5
In examining the effect of concentration on small businessmen, Dr. Blair
testified at the hearings that
the conglomerate type of acquisition is one which is peculiarly dangerous to
small business. A company that is so diversified igin a position to strike
out with great force against any smaller company which may seek to
compete with it in any one of the variety of fields in which it is engaged
and, of course, it is able to make up whatever losses that are incurred in
the competitive
war with its profits secured in other fields in which it is
256
engaged.
Likewise, Professor Adams testified that "[c]onglomerate size is a problem in a
competitive system .... The conglomerate firm, by virtue of its diversification,
can discipline or destroy its more specialized competitors."25 In Brown Shoe,
while examining the effect of concentration on the siall businessman, the Court,
in a footnote, 258 cited the remarks of Senator Kefauver during debate:
The control of American business is steadily being transferred . .. from
local communities to a few large cities in which central managers decide
the policies and the fate of the far-flung enterprises they control. Millions
of people depend helplessly on their judgment. Through monopolistic
mergers the people are losing power to direct their own economic welfare.
When they lose the power to direct their
259 economic welfare they also lose
the means to direct their political future.
These effects were obviously antagonistic to the traditional goals of the antitrust laws, which had sought "to perpetuate and preserve, for its own sake and
in spite of possible cost, an organization of industry in small units which can
effectively compete with each other." 6
Also cited by the Court in Brown were the remarks of Representative
Bryson, who said that "the existing concentration of economic power threatens
our basic liberties and is detrimental to progress in this country."2 6' At -the
hearings, this point had been raised by Representative Celler:
How far should government, the people, allow that kind of concentration, which for want of a better name we call conglomerate concentration
to proceed? ... You get to a point where it is so large that it affects the
lives and happiness
of so many people, that as a matter of fact, you could
262
not let it fail.
Congressman Patman echoed this concern, saying: "Merger must be stopped
255
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now, or else the big corporations will become so big that there will be nothing
left to do except for the Government to take them over."26
While the amendment was not aimed solely, or even chiefly, at conglomerate
mergers, it is clear that they are covered by the Act. Representative Boggs, in
discussing the amendment, said:
A third avenue of expansion - and this is one of the most detrimental
movements to a free enterprise economy - is the conglomerate acquisition.... jT]hey build up huge business enterprises which enable them to
play one
type of business against another in order to drive out compe26 4
tition.
The Court in Brown agreed that section seven reached conglomerate
mergers:
[B]y the deletion of the "acquiring-acquired" language in the original
text, it hoped to make plain that §7 applied not only to mergers between
actual competitors, but also to vertical and conglomerate mergers whose
effect may tend to lessen competition in any line of commerce in any section of the country. 26 5 (Footnotes omitted.)
The Court reiterated this in Procter & Gamble, where it said that "[a]ll
mergers are within reach of §7, and all must be tested by the same standard,
whether they are classified as horizontal, vertical, conglomerate or other." 261
In Brown, it was argued that there was competition in the shoe industry at
both the manufacturing and retail levels. The Court, however, refused to accept
the argument because the trend in the industry was toward oligopoly. 2 7 Although here the Court was referring to a particular market, it went on to say
that
not only must we consider the probable effects of the merger upon the
economies of the particular markets affected but also we must consider its
probable effects upon the economic way of life sought to be preserved by
Congress .... Where an industry was composed of numerous
268 independent
units, Congress appeared anxious to preserve this structure.
While the Court recognized that there were some definite advantages to bigness, it felt that Congress had made its choice: "Congress appreciated that occasional higher costs and prices might result from the maintenance of fragmented industries and markets. It resolved these competing considerations in
'269
favor of decentralization. We must give effect to that decision.
In 1966, in United States v. Von's Grocery,2 0 the Supreme Court again
addressed itself to the problem of the small businessman being squeezed out by
increasing concentratioii. Mr. Justice Black, tracing the history of the nation's
263
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370 U.S. 294, 333 (1962).
Id.
Id. at 344.
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antitrust laws, observed that "[f]rom this country's beginning there has been an
abiding and widespread fear of the evils which, flow from monopoly - that is
the concentration of :economic power in the hands of a few. 27 1 When earlier
acts failed to achieve this end, he noted, the Congress, in 1950, passed the CellerKefauver Act, the purpose of which "was to prevent economic concentration in
the American economy by keeping a large number of small competitors in business.2 27 2 Since the number of small grocery companies in Los Angeles was declining, the merger was held illegal, even though, as Mr. Justice Stewart pointed
out in dissent,

[tihe actual market share foreclosed . . . was thus slightly less than 1%1
of the total grocery store sales in the area. The share of the market preempted by the present merger was therefore practically identical with the
0.77% market foreclosure accepted as "quite insubstantial" by the Court
in Tampa Electric v. Nashville Coal Co., 365 U.S. 320, 331-333.273
Donnem observes that'in Tampa "there was no particular evil involved, and
therefore the low market percentage was insufficient for illegality."274 From this
he argues that where there are competitive evils involved (as the increasing concentration in Von's Grocery), a smaller showing of impact will suffice. 7 In
Brown Shoe, the Court seems to support this view:
[I]t becomes necessary to undertake an examination of various economic
and historical factors in order to determine whether the arrangement
under review is of the type Congress sought to proscribe..
A most important such factor to examine is the very nature and
purpose of the arrangement. 276 (Footnotes omitted.)
In Tampa, there was no substantive evil involved; the firm was merely trying
to assure a steady supply of coal. In Von's Grocery, however, there was a competitive evil involved, and therefore little market impact was required." '
Donnem summarizes by saying that
as the evidence concerning qualitative evil to our economic way of life
increases, the need to show other anticompetitive elements decreases.. Similarly, as the evil of aggregate concentration goes up, the need to show
specific impact on business rivalry goes down.278
It is possible, under section seven, to dispense with more rigid market tests
because the test is one of incipiency: "the amended statute was directed only at
mergers after which there would be a reasonable probability of anticompetitive
effects.1 27 9 This test is met "by an, evidentiary showing that provides what the
271 Id. at 274.
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Justices consider to be adequate support for predicting that in the future the
2
impact on competition will be somewhat more than de miniris.""
In Brown
Shoe, the Court rejected a Sherman-type standard and instead embraced the
view that Congress'
concern was with probabilities, not certainties. Statutes existed for dealing
with clear-cut menaces to competition; no statute was sought for dealing
with ephemeral possibilities. Mergers with a probable anticompetitive effect
were to be proscribed -by this Act. 28 1 (Footnote omitted.)
Under an incipiency test, evidence of a trend toward concentration reduces
the need for further evidence.
While past decisions have all rested on market concentration rather than
on aggregate concentration, the Court, in light of the legislative history of section seven, could easily expand the coverage of this new merger threat.
Not all people are satisfied by the legislative history approach that the
Supreme Court has followed. Turner contends that "[i]n light of the bitterly
disputed issues involved, I believe that the courts should demand of Congress
that it translate any further directive into something more
formidable than
28 2
sonorous phrases in the pages of the Congressional Record."
Northwest Industries argues that even under this approach "[t]he legislative
history . ..while indicating serious concern over increases in over-all concentration of manufacturing assets, gives no indication of any intent to deal with
concentration directly, nor to declare it illegal."28
While it is true that Congress did not declare it illegal,
recognition of this is little or no defense for the continuation of mergers.
The clear expression of purpose in the Senate report indicates that the proposed antimerger bill "is to limit future increases in the level of economic
concentration resulting from corporate mergers and acquisitions."
Thus
28 4
it is the method of gaining bigness that is being attacked.
Northwest's argument that there must be "probable and substantial anti-competitive consequences in one or more sections of the country" ' deserves closer
attention. As the government put the question, "[w]hat is at stake is whether
Section 7 can reach mergers whose impact is not immediate and perceivable
in discrete markets like household bleach, shoe retailing .... ,1286 It felt that
section seven could reach such mergers, because "Congress meant the phrase to
be expansive: 'anywhere at all.' Viewed in this light, it was not intended to be,
2 7
and need not be, an obstacle to the approach we urge.1
Before 1966, there had been a great deal of confusion as to the meaning of
280
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the phrase "in any line of commerce in any section of the country." The Supreme
Court had said that "[d]etermination of the relevant market is a necessary predicate to a finding of a violation of the Clayton Act because the threatened
monopoly must be one which will substantially lessen competition 'within the
area of effective competition.' "288 The dispute arose over how the "lines" were
to be drawn.
In 1961, two commentators felt that
decisional law has now developed to the point where several propositions
can be asserted:
(1) Definition of the relevant market or "line of commerce" in a
Section 7 proceeding is not an idle pastime; it is the threshold question
and a "necessary predicate" to any finding of violation, since anticompetitive effects can be measured only within a market framework.
(3) The permissible range of substitute products is not infinite, and
the test is not designed to embrace "inter-industry" competition; but it does
allow for the inclusion of more than one product in the same market if
they are effectively competitive. 2 9
With the decision in Brown Shoe, the beginnings of change were evident.
In August, 1962, shortly after the decision was handed down, the American Bar
Association Section of Antitrust Law held a panel discussion in San Francisco
to discuss the implications of Brown. During the discussion, George Reycraft
said that "the Court has left open for the government a very great degree of
latitude in picking the lines of commerce, and I think from that standpoint,
wherever the two companies involved compete, that is going to be close to being
'
the line of commerce."
29

This reasoning received a boost in the 1966 Pabst Brewing case. "" The
Court said that the district court had erred in thinking that
in order to show a violation of §7 it was essential for the Government to
show a "relevant geographic market" in the same way the corpus delicti
must be proved to establish a crime . .. [I]t must . . . prove no more

than that there has been a merger between two corporations engaged in
commerce and that the effect of the merger may be substantially to lessen
competition or tend to create a monopoly in any line of commerce "in
any section of the country." The language of this section requires merely
that the Government prove the merger may have a substantial anticompetitive effect somewhere in the United States ....
The Government may
introduce evidence which shows that as a result of a merger competition
may be substantially lessened throughout the country, or on the other hand
it may prove that competition
may be substantially lessened only in one or
29 2
more sections of the country.
Since the word "any" is used in describing both 'ine

of commerce" and

288 United States v. Du Pont & Co., 353 U.S. 586, 593 '(1957).
289 Handler & Robinson, supra note 4, at 325.
290 AMERICAN BAR ASSOCIATION, SECTION OF ANTITRUST LAW, SUBCOMMITTEE

OF SECTION
7 OF THE CLAYTON ACT, IMPLICATIONS OF Brown Shoe FOR MERGER LAW AND ENFORCE-

MENT 40 (1962).
291 United States v. Pabst Brewing Co., 384 U.S. 546 (1966).
292 Id. at 549.
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"section of the country," it can hardly be argued that it should be accorded
different meanings in describing the two phrases. The Court said that "Congress
did not seem to be troubled about the exact spot where competition might be
lessened; it simply intended to outlaw mergers which threatened competition in
and or all parts of the country."293 (Emphasis added.) In light of Pabst, it is
difficult to accept the contention of Northwest that
[t]o generalize and treat all of American business or all of American manufacturing as, in effect, a "line of commerce" is not to expand upon or adapt
existing principles but to repudiate them completely, in favor of a generalized concept
that "bigness" in and of itself is bad and must be
294
thwarted.
Using the statutory terms, as construed in Pabst, the government need only
prove that competition may be lessened "in any or all" lines of commerce. The
government cannot be faulted, therefore, for arguing that a merger that will tend
to decrease competition within the economy as a whole may be prevented by a
suit under section seven.
V. Conclusion
In light of the economic climate in 1970 America, it is easy to understand
the conglomerate phenomenon; as Textron's Miller put it: "The new technology has created insecurity for single-product companies. They are asking
themselves: 'Will we be O.K. 10 years from now - or don't we need to get
into some of these new fields?' "95 Narver recognized that there are numerous
legitimate reasons why conglomerate-type expansion may be sought:
Market saturation or lack of market growth relative to supply may lead
a firm to expand in new directions. Intensified competition in one or
more of the firm's markets may make expansion in those markets feasible
29
only by expensive selling efforts and acceptance of lower profit margins. 6
A patent expiration may make a previously restricted area very attractive. A
company with a cyclical business may wish to expand in a way that would
eliminate its seasonal fluctuations. 'This may also be accompanied by increased
opportunity for innovative management:
Our motivation has been to create an option to translate the new technology into useful production, an option to participate in new markets
for products that haven't even been designed, and a balanced participation in growth areas so that we are not subject to wide fluctuation. 2 T
Because of the cyclical operations of some of its components, the conglomerate
may stagger at times when one company hurts, but what would have happened
293
294
295
296
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had the stumbler been on its own? Perhaps the business might even have
failed, thus reducing competition.
Expansion may also be sought to absorb excess capacity, thus taking full
advantage of possible efficiencies. New:geographic markets inay open up. Expansion by merger in the company's present area of business may leave the firm
open to an antitrust suit. While, admittedly, many of these reasons apply equally
to growth through internal expansion, there is no antitrust law that forbids
mergers when internal expansion c'uld be used. Only anticompetitive mergers
are forbidden; procompetitive practices are not required.
By a flat merger prohibition, we would only increase what Lialbraath calls
"the element of charade in the antitrust laws. If 'a firm is already large it is
substantially immune under the antitrust laws."' 2 "8 Wbuld it be just, or even
wise, to.slap a complete ban' on 'mergers and limit the size of new companies?
Rather than a per se rule of illegality for all conglomerate mergers, a rule of
reason seems to be the answer. As Willard F. Rockwell, Jr., said:
you can't totally condemn a basic economic trend because of some' of its
unwholesome, by-products.. The problem today is to sort out all the aspects
of the merger tr nd and encourage what is healthy, creative and profitmaking - and 'reject the rest.2 9
The iNea1 Report suggested action somewhat less drastic than an absolute
prohibition of mergers by large firms, opting instead for new legislation which
would embody a "leading firm rule" "forbidding mergers between very large
firms and other firms that are, already leading' firms in: concentrated markets
significant in the national economy.' '° In order to effect this policy, the Task
Force provides sample legislation setting forth the various prohibitions;... unfortunately, however, the proposed statute falls victim to the defect inherent in any
such rule. The Task Force, as it must, offers fixed dollar amounts to delimit the
terms "large firm" and "significant market."
By establishing rigid. and inflexible monetary guidelines, such a, system,
especially in time of inflation, is immediately dated: In ,1940,, the SEC proposed
such a system in dealing with regulation, of themutual fund industry, urging an
asset limitation of $150, million. 2 iThe regulation was never, adopted, at least
in part because it was felt that the companies would neverget that large; 3 '
as of December 31; 1967, only twerty-eight years later, sixty-one domestic mutual
funds had attained this then-unbelievable figure, having total net assets in excess of $150 million, with ten of these having net assets in excess of $1 billion."0 '
By establishing similar monetarily, defined limits, the proposed statute would soon
become an anachronism..,
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Since it was the goal of the Task Force to "prohibit or discourage mergers
most likely to have anticompetitive consequences,"3 5 it would seem best to obtain
a merger rule that would withstand the test of time instead of opting for new
legislation, the major advantage of which would be the ease of enforcement.
Nonetheless, the policy behind such a rule is sound, because not all conglomerate mergers are anticompetitive:
A conglomerate merger probably will have little or no anticompetitive
effect where both parties are small, are low-ranked firms in their industries,
inhabit near-atomistic industries, etc. Conglomerate acquisitions of a lowranking firm (say, eighth position or lower with less than ten per cent of
the market) in a concentrated industry may usually be distinctly procompetitive, particularly if the acquiring firm has growth objectives which
will upset cooperative conditions among the leading firms in the entered
industry.306
Similarly, FTC Chairman Weinberger recognizes that "conglomerates may provide a stimulus to competition in several ways." He says,
When a conglomerate makes a "foothold acquisition" by acquiring a
small company in a concentrated industry the prospect is that it will build
the small company into a more vigorous and healthy competitor, and thus
give it the 3 strength
to meet the leading firns head-on in the arena of
0
competition.

T

Both Turner and Weinberger have also expressed apprehension about an
absolute rule that would, as Weinberger said, "insulate an inefficient management from a corporate takeover that would in fact have the effect of adding a
spur to competition."3 '
This, in effect, is the policy which McLaren has sought to implement
through a judicious use of section seven; he said: "We only attacked those we
felt were anticompetitive under existing law." 09 At the recent Senate hearings,
McLaren reiterated this and said that he would not attack foothold acquisitions,
as they could be procompetitive." ° This policy was embodied in the LTV consent decree, wherein the Department of Justice only prohibited future acquisition of companies with assets in excess of $100 million. While the Justice Department's policies can be easily reconciled with the Neal recommendations,
there is greater difficulty with the Stigler Report, which adopted a hands-off
policy in regard to conglomerate mergers. This attitude was exemplified by Dr.
Ronald Coase, who, in the Working Papers to the Report, argued that it
would be best to let "[c]ompetition . . . sort them out." '' This type of "survival of the fittest" attitude also seems to be proposed by Turner, who sees small
businessmen being forced to improve or get out:
305
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To be sure, they may be unable to survive the pressures, and therefore the
longrun consequences of entry by a diversified company with substantial
cost advantages may be a material change in the structure of the industry
concerned. Large, diversified firms may tend to supplant small, singleproduct companies; and perhaps, though not necessarily, the number of
sellers may eventually deeline.31
This view, however, was repudiated by the Supreme Court:
[W]e cannot fall to recognize Congress' desire to promote competition
through the protection of viable, small, locally owned businesses. Congress
appreciated that occasional higher costs and prices might result from the
maintenance of fragmented industries and markets. It resolved these competing considerations in favor of decentralization. We must give effect to
that decision. 313
From experience with other merger trends, it is probable that government
action will be required to implement this directive. As the Department of Justice contends,
[t]here is good reason to conclude that the trend of mergers among large
diversified industrial concerns temporarily slowed by adverse market conditions and perhaps by the Government's enforcement efforts under Section 7, ultimately can be contained only by the law.314
Because "[t]he current rate and pattern of mergers is causing significant and
apparently permanent changes in the structure of the economy, and the longrun impact of these changes cannot be readily foreseen,"31 5 some immediate
action must be taken. The Stigler Report reached an opposite conclusion because of its belief that "[a]lmost by definition such a firm [a conglomerate] poses
at most a minor threat to competition." '16 It consequently "strongly recommend[ed] that the Department decline to undertake a program of action against
conglomerate mergers and conglomerate enterprises, pending a conference to
gather information and opinion on the economic effects of the conglomerate
3 17
phenomenon."
The immediacy of the situation, however, neither offers sufficient time nor
demonstrates the necessity for going through another lengthy process of conferences, reports, additional congressional hearings, legislation, and court action
to test the new legislation. There is already a plethora of case law, articles, and
congressional hearings dealing with the traditional concepts of antitrust law which
McLaren has merely repackaged under the label of the aggregate concentration
theory. The Stigler Report is strictly behind the times when it says:
Antitrust law has seemed to some a convenient weapon with which
to attack large conglomerate mergers. If one interprets "elimination of
312 Turner, supra note 29, at 1353.
313 Brown Shoe v. United States, 370 U.S. 294, 344 (1962).
314 Plaintiff's Answer, supra note 91, at 17.
315 Complaint at 7, United States v. International Tel. & Tel. Corp., Civil No. 13320
(D. Conn., filed Aug. 1, 1969), prelim. inj. denied, 1969 Trade Cas. f 72,943.
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317
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potential competition," "reciprocity," and "foreclosure" as threats to competition, one can always bring and usually win a case against the merger
however diverse their activities may be. These are
of two large companies,
318
often makeweights.

These activities, which form the basis of the aggregate concentration theory,
have long stood condemned by the Supreme Court as anticompetitive. In view
of United States v. El Paso Natural Gas Co., 19 FTC v. Procter & Gamble,32
and FTC v. ConsolidatedFoods, 2' it is hard to see how these abhorrent practices
can be so easily dismissed. These cases were based on economic considerations,
just as the Stigler Report recommends.
McLaren has said that "our policy is not designed to penalize success; rather,
it seeks to insure that further growth of large firms is legitimately achieved, i.e.,
without injury to the growth prospects of others, and without damaging the
competitive process. ' ' . To make this policy work, the Stigler Report wisely
recommends that economists play a wider role in antitrust enforcement to. assure
that the remedies devised "will not shatter on economic realities." 2 ' It
assist in the formucould also be helpful "to institute semi-public conferences to 324
lation and frequent reevaluation of enforcement guidelines.
McLaren is in agreement with the Stigler Report that antitrust suits must
make good economic sense; his policy is to emphasize "the remedial rather than
the punitive thrust of civil antitrust proceedings, [because] it removes the conscious
of moral judgment from the path of an effective
or subconscious impediment
3 2
enforcement program. 1 1
The aggregate concentration theory, if accepted by the courts, should do
much to remedy the anticompetitive effects of the present merger movement.
This would have much the same effect as the proposed "rule of antitrust law,
that leading-firm conglomerate mergers are presumptively unlawful under Section
7 of the Clayton Act. '32 6 It would also fit comfortably within the Neal Report
recommendations that "mergers between very large firms and other firms that
are already leading firms in concentrated markets significant in the national
economy" be forbidden32- and "that restrictions on mergers should 2continue to
be based on considerations related to competitive market structure."
Since the courts have not yet expressed their opinion on the merits of these
new conceptual arrangements, it would be unwise to immediately scuttle the
present approach in favor of new legislation which would either be couched in
the same general terms of the present section seven or in the impracticably pre318 Id. at 30.
319 376 U.S. 651
320 386 U.S. 568
321 380 U.S. 592
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cise terminology suggested by the Neal Report. James Nicholson, former FTC
Commissioner, said that
[b]y tlhe enactment of the Celler-Kefauver amendment, Congress declared the national antitrust policy in the merger area. In so doing it left
to the courts and enforcement agencies responsibility for filling out and
adjusting3 29that general policy in the constantly shifting dynamics of the
economy.

This was emphasized by FTC Chairman Weinberger, who pointed out that
"[u]nless and until'the outer limits have been fully explored, it is not possible
to say that the existing law is inadequate." 3 0 McLaren also argued that the
present law must be tested before new legislation was presumed to. be neces8

sary.

31

By strict enforcement of the present section seven, most anticompetitive practices can be attacked and structural market relief can be obtained.
Through such an enforcement program, most of the beneficial effects of
conglomerate mergers would be maintained while the dangerous increase in
concentration would be halted. -This is the type of program that the majority
has demanded; it is also the type of program that is now being pursued.
Gerald Grieman
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